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RETROACTIVE  TAXATION 


THURSDAY,  AUGUST  4,  1994 

U.S.  Senate, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  2:04  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Paul  Simon  (chair- 
man of  the  subcommittee),  presiding. 

OPENING  STATEMENT  OF  HON.  PAUL  SIMON,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ILLINOIS 

Senator  Simon.  The  subcommittee  hearing  will  come  to  order. 

We  are  holding  a  subcommittee  hearing  on  the  question  of  retro- 
active taxes  and  whether  there  should  be  a  constitutional  amend- 
ment or  some  other  mechanism  for  dealing  with  that.  We  are  hold- 
ing the  hearing  at  the  request  of  our  colleague  from  Georgia,  Sen- 
ator Paul  Coverdell,  and  we  have  had  through  the  years  a  number 
of  examples  of  where  we  have  had  retroactive  taxes. 

I  am  eager  to  hear  what  is  said  here  today.  I  guess  my  own  feel- 
ing is,  in  general,  it  is  unwise  to  have  retroactive  taxes,  but  wheth- 
er we  should  put  it  into  the  Constitution  is  something  that  I  have 
to  be  persuaded  about. 

We  had  two  examples  of  that  in  the  tax  bill  that  we  passed  this 
past  year.  In  the  1986  tax  bill — and  I  cast  one  of  three  votes  in  the 
Senate  against  the  1986  tax  bill — we,  among  other  things,  took 
away  some  tax  shelters  that  we  had  had  before,  tax  shelters  for, 
among  other  things,  commercial  real  estate  development  and  for 
residential  development. 

I  was  opposed  to  the  tax  shelter  for  commercial  development 
when  it  was  created.  But  once  you  create  the  shelter,  it  seems  to 
me  it  is  not  good  policy  to  say  we  are  taking  away  the  tax  benefit 
that  we  gave  to  you. 

If  you  want  to  prospectively  change  the  law  and  say  we  are  not 
going  to  have  that  tax  shelter  from  anyone  who  buys  one  from  now 
on,  that  is  a  different  thing. 

I  do  believe — and  this  is  just  a  superficial  impression  on  my 
part — that  there  are  times  where  Congress  may  make  a  mistake. 
Even  Senators  Coverdell  and  Paul  Simon  make  mistakes  once  in 
a  while.  And  if  we  made  a  technical  error  in  drafting  a  piece  of  tax 
legislation,  we  ought  to  be  able  to  go  back  and  correct  that.  But 
that  is  a  different  thing  than  what  we  are  generally  talking  about. 

So  I  am  pleased  to  have  this  hearing  on  a  subject  that  does  not 
receive  as  much  attention  as  it  should,  and  I  thank  my  colleague 
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from  Georgia  for  requesting  this  hearing,  and  we  are  pleased  to 
hear  from  him  and  the  other  witnesses.  Let  me  just  add,  after  my 
testimony  we  will  be  pleased  to  have  you  join  us  up  here  if  you  care 
to  join  us  and  ask  questions  of  the  witnesses  along  with  anyone 
who  may  join  us  up  here  from  the  committee. 

STATEMENT  OF  HON.  PAUL  COVERDELL,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  GEORGLV 

Senator  Coverdell.  Well,  Mr,  Chairman,  I  want  to  thank  you 
and  your  staff  for  facilitating  this  hearing.  I  know  how  difficult  it 
is  to  assemble  this  portion  of  the  process  and  how  busy  you  have 
been  with  all  the  matters  that  surround  these  closing  days  of  the 
103d  Congress.  So  I  am  particularly  grateful  to  you  and,  as  I  said, 
your  organization. 

I  also  want  to  thank  the  witnesses  who  have  agreed  to  testify  on 
the  subject.  They  are  "citizens  at  large"  who  are  taking  time  out 
from  their  routine  and  regular  schedules  and  business  to  come  and 
help  our  Government  work,  and  I  am  particularly  grateful  for  their 
presence  here  today. 

Let  me  just  say  that  I  believe  the  American  people  in  overwhelm- 
ing numbers — my  guess  is  it  would  be  something  like  80  to  20  or 
85  to  15 — ^understand  that  conceptually  retroactive  taxation  or,  in 
lay  language,  changing  the  rules  midstream,  after  prior  planning, 
is  wrong.  I  just  do  not  believe  you  can  intellectually  defend  the  idea 
that  a  government  such  as  ours  or  any  government  can  arbitrarily 
step  forward  and  change  the  rules  under  which  our  citizens  have 
planned  their  lives.  That  is  just  a  mistake. 

I  do  not  believe  you  can  find  an  audience  in  any  quadrant  of  the 
country,  unless  perhaps  it  is  an  intellectual  exercise  in  an  academic 
setting,  who  would  find  any  agreement  in  that  idea. 

When  you  put  it  in  the  context  of  a  citizen  or  a  family  or  a  busi- 
ness trying  to  put  their  lives  in  order,  they  have  a  right,  in  my 
judgment,  to  expect  that  we  have  told  them  what  the  rules  of  the 
road  are.  They  are  expected  to  follow  it,  and  we  are  not  expected 
to  change  it. 

I  take  the  argument  beyond  taxation  to  many  other  congressional 
actions.  With  increasing  frequency,  we  are  destabilizing  our  com- 
munities, our  families,  when  they  are  unable  to  prepare  for  retro- 
active changes  in  the  law. 

Now,  to  the  other  question  that  you  raised,  often  the  issue  of  con- 
stitutional standing  is  raised.  The  Constitution  is  the  ultimate  doc- 
ument that  governs  us,  and  changes  in  that  document  should  not 
be  done  capriciously.  And  often  there  is  a  question  of  standing  with 
regard  to  the  suggestion  that  it  should  be  amended. 

The  point  that  I  would  like  to  make  before  we  move  to  our  wit- 
nesses is  that  I  believe  that  the  Constitution  of  the  United  States 
has  spoken  to  the  question  of  retroactive  taxation.  And  there  has 
been  somewhat  of  an  erosion  that  has  occurred  principally  within 
our  judicial  system  over  the  years  with  respect  to  the  language  in 
the  Constitution  that  deals  with  the  question  of  retroactive  tax- 
ation. 

In  my  judgment,  there  are  at  least  three  different  statements 
made  in  the  Constitution  that  deal  with  retroactive  taxation.  The 


drafters  of  the  Constitution  specifically  stated  in  article  1,  section 
9,  that  no  ex  post  facto  laws  shall  be  passed. 

It  was  not  until  the  case  of  Calder  v.  Bull  in  1798,  that  it  was 
decided  that  that  was  of  limited  application  and  only  dealt  with 
criminal  law,  not  civil  law.  I  am  not  sure  the  Founders  really 
meant  that.  I  think  ex  post  facto  means  ex  post  facto,  and  that  they 
were  speaking  to  the  idea  that  laws  shoula  not  be  changed  subse- 
quently or  in  the  middle  of  the  road. 

Even  after  the  Supreme  Court  decision  in  Calder,  Thomas  Jeffer- 
son— I  think  we  can  consider  him  a  preeminent  authority — wrote, 
"ex  post  facto  laws  are  against  natural  right  *  *  *  [and]  are  equal- 
ly unjust  in  civil  as  in  criminal  cases."  I  think  that  the  Founders 
did  not  intend  for  this  cleavage  to  occur. 

The  Founders  provided  a  second  protection  against  retroactive 
taxation  in  the  due  process  clause  of  the  fifth  amendment  to  the 
Constitution.  The  clause  provides  that  the  Federal  Grovemment  is 
prohibited  from  taking  property  without  providing  due  process  of 
law.  I  consider  the  financial  wealth  of  a  family  or  a  business  "prop- 
erty," and  I  do  not  believe,  that  the  Founders  intended  for  due 
process  to  be  set  aside  in  the  case  of  taxation.  Common  sense 
would  suggest  that  it  should  not  have  been. 

Most  recently,  however  in  U.S.  v.  Carlton,  the  Supreme  Court 
confirmed  that  it  will  not  prohibit  the  enactment  of  retroactive  tax 
legislation  under  a  due  process  analysis. 

So,  again,  we  have  an  ongoing  erosion  by  the  courts  of  the  con- 
cept that  I  think  is  well  established  in  the  Constitution,  building 
to  the  point  that  it  needs  reinforcement,  and  clarity  needs  to  be  re- 
established in  the  Constitution. 

A  final  constitutional  argument  against  last  year's  retroactive 
tax,  not  all  of  them  but  last  year's,  is  that  it  constituted  a  bill  of 
attainder  within  the  meaning  of  article  1,  section  9. 

The  bill  of  attainder  is  an  act  of  the  legislature  that  punishes 
specific  individuals.  And  if  you  go  back  to  the  debate  of  the  retro- 
active tax  to  which  you  have  already  alluded,  it  is  absolutely  with- 
out question  that  the  law  was  driven  at  a  specific  sector  of  our  soci- 
ety, that  they  could  be  set  aside  for  unequal  application  of  the  law, 
which  I  find  to  be  inexcusable  and  inappropriate. 

So  what  I  have  addressed  here  are  two  points:  One,  that  the 
Constitution  has  already  embraced  the  idea  of  retroactive  taxation. 
Three  different  provisions  of  the  Constitution  address  the  idea  that 
changes  retroactively  are  not  right  and  should  not  occur  in  our 
country.  And  the  second  point  I  am  making,  in  light  of  the  fact  that 
the  Constitution  already  deals  with  the  subject,  nas  to  do  with  the 
question  of  whether  or  not  a  constitutional  amendment  has  stand- 
ing is  answered  in  the  Constitution  itself.  The  Constitution  is  not 
silent  on  the  subject.  The  drafters  of  the  Constitution  recognized 
the  importance  of  the  subject  and,  in  my  judgment,  tried  to  deal 
with  it,  not  foreseeing  the  erosion  that  would  occur  within  our 
court  system. 

Again,  Mr.  Chairman,  I  want  to  thank  you  for  calling  the  hearing 
and  the  opportunity  to  present  testimony.  If  I  might,  I  would  like 
to  submit  my  official  statement  for  the  official  record.  In  light  of 
these  votes,  I  would  like  to  end  my  testimony  so  that  we  might 
move  on  to  the  other  witnesses. 


Senator  Simon.  You  bet.  Let  me  just  make  a  couple  of  comments. 
I  just  got  out  the  Constitution,  and  I  was  not  familiar  with  the 
1798  decision.  One  of  the  unfortunate  things  is  that  Thomas  Jeffer- 
son was  not  in  the  United  States  when  the  Constitution  was  writ- 
ten. He  was  over  in  Paris  negotiating  for  us.  And  when  he  came 
back,  among  other  things,  he  said  that  his  major  regret  was  that 
he  would  have  liked  a  provision  in  the  Constitution  prohibiting  the 
Federal  Government  from  borrowing  money.  He  said  one  genera- 
tion should  not  be  obligated  to  pay  the  previous  generation's  in- 
debtedness any  more  than  the  indebtedness  of  any  other  country. 
He  had  an  understanding  of  where  we  might  go  in  this  whole  field. 

As  you  read  section  9  here,  tax  law  and  criminal  law  are  all 
mixed  up.  It  is  not  clear  to  me  that  the  ex  post  facto  law  should 
apply  only  to  the  criminal  situation.  It  would  be  interesting  if 
someone  were  to  raise  that  question  again  before  the  court. 

I  mentioned  what  we  did  in  the  1986  bill.  I  have  read  a  couple 
of  articles  where  people  attribute  up  to  half  the  loss  in  the  savings 
and  loan  problem  to  what  we  did  in  terms  of  the  tax  shelters  and 
the  devastation  that  caused  to  the  commercial  and  residential  real 
estate  market. 

I  also  think  your  point  is  correct  that  it  really  is  not  just  tax  law. 
We  need  some  stability  in  the  law.  I  had  an  experience — and  this 
is  not  going  back  retroactively,  but  I  think  it  applies  to  the  prin- 
ciple. I  had  an  experience  with  Illinois  industry  where  the  EPA 
said  you  had  to  spend  some  money  to  take  care  of  a  water  effluent 
problem.  It  would  have  required  $1.6  million  by  the  industry.  They 
said  we  are  willing  to  do  it  if  you  can  guarantee  this  is  going  to 
be  good  for  a  reasonable  period  of  time.  And  they  said  no.  Then  the 
industry  said,  well,  you  mean,  you  might  change  the  regulations  1 
month  from  now,  or  6  months  from  now,  or  1  year  from  now?  And 
they  said  yes. 

Well,  not  surprisingly,  the  industry  has  decided  not  to  spend  the 
money,  and  as  far  as  I  know,  that  water  effluent  problem  has  not 
been  changed  or  improved  to  this  point. 

We  need  some  stability  in  the  law,  whether  it  is  environmental 
law  or  tax  law  or  what  it  may  be. 

What  about  the  question — I  mentioned  the  possibility  of  an  error 
that  could  be  made,  technical  error — or  maybe  not  a  technical 
error,  somebody  in  conference.  And  you  have  been  here  long 
enough  to  have  participated  in  some  of  these  conferences  where 
things  happen  very,  very  quickly,  where  somebody  slips  something 
into  a  bill.  Or  we  just  got  Senator  Mitchell's  health  care  bill.  It  is 
about  a  foot  high. 

Senator  Coverdell.  You  are  beginning  to  sound  like  you  are 
making  my  argument  on  that,  Senator. 

Senator  Simon.  But  what  do  we  do  if  we  pass  something,  if  we 
make  a  constitutional  amendment  and  then  there  is  an  error  and 
we  cannot  go  back  and  correct  that  error?  What  about  that  argu- 
ment? 

Senator  CovERDELL.  Well,  obviously,  there  is  no  perfect — ^perfec- 
tion is  beyond  us,  no  matter  how  hard  we  might  try  or  how  good 
our  intentions  are. 

I  put  the  balance  on  the  side  of  the  people  and  not  the  legislative 
process  in  this  case.  I  do  not  believe  retroactive  taxation  should 


occur.  Neither  do  the  American  people.  And  I  find  it  difficult  to  say 
make  an  exception  in  because  the  legislative  process — there  is  a 
possibility  that  the  legislative  process  could  make  an  error  and, 
therefore,  we  will  leave  this  flood  gate  open.  On  balance  I  go  with 
closing  the  gate;  and,  secondarily,  I  would  say  perhaps  with  that 
risk  staring  at  us,  with  the  constitutional  protection  to  the  people, 
there  would  be  a  little  greater  care  with  regard  to  language  in- 
cluded in  legislation  because  we  would  have  fewer  options  in  terms 
of  how  we  could  later  alter  or  modify  our  tax  law. 

To  say  that  there  would  be  no  risk  of  mistake  would  be  in  error. 
Obviously  there  is  a  possibility  that  if  our  Constitution  says  you 
cannot  act  retroactively  and  an  error  is  made,  we  would  have  to 
prospectively  endeavor  to  fix  it.  And  I  think  probably  the  answer 
technically  is  that  the  vast  majority  of  any  errors  like  that  could 
be  corrected  proactively  with  minimal  risk  to  the  integrity  of  our 
Government. 

I  recognize  there  is  some  risk,  and  perhaps  this  issue  could  be 
addressed  in  the  drafting  of  the  language.  My  language  is  very  sim- 
ple, which  I  like.  But  if  risk  of  error  is  an  overwhelming  concern, 
as  we  continue  to  sort  this  out  I  suspect  we  could  find  some  way 
in  which  that  could  be  resolved  to  the  satisfaction  of  those  that 
would  use  that  as  a  reason  not  to  protect  the  people  in  this  case. 

Senator  Simon.  All  right.  Well,  we  thank  you.  You  are  welcome 
to  join  me  up  here. 

Senator  Coverdell.  I  will. 

[The  prepared  statement  of  Senator  Paul  Coverdell  follows:] 

Prepared  Statement  of  Senator  Paul  Coverdell 

I  would  like  to  thank  the  distinguished  Chairman  of  this  committee,  Senator 
Simon,  first  for  agreeing  to  hold  a  hearing  on  this  very  important  subject  and  sec- 
ondly in  making  sure  that  the  hearing  was  scheduled  and  actually  took  place,  given 
the  other  pressing  business  in  which  the  Judiciary  Committee  is  involved,  particu- 
larly the  nomination  of  Justice  Breyer  and  the  Crime  Bill  Conference  Report.  I  also 
appreciate  the  work  of  Senator  Hatch,  Senator  Brown  and  their  staffs  in  setting  up 
this  hearing  as  well  as  aUowing  me  to  participate  in  its  planning. 

I  would  also  like  to  thank  the  witnesses  who  are  testifying  before  us  todav.  Before 
we  hear  from  them,  though,  let  me  first  say  that  I  believe  it  is  particularly  timely 
for  the  Congress  to  conduct  a  hearing  on  the  propriety  of  enacting  a  Constitutional 
restraint  on  Congress'  and  the  President's  ability  to  impose  retroactive  taxes  on  the 
American  people. 

The  United  States  Supreme  Court  recently  handed  down  its  decision  in  United 
States  V.  Carlton,  in  which  it  reversed  the  Ninth  Circxiit's  opinion  that  the  retro- 
active repeal  of  an  estate  tax  deduction  in  1987  was  unconstitutional.  Untroubled 
by  the  lack  of  notice  given  to  the  taxpayer,  and  the  estate's  resiilting  loss  of  more 
than  $631,000,  the  Coiut  stated  that  so  long  as  the  "retroactive  application  of  a  stat- 
ute is  supported  by  a  legitimate  legislative  purpose  furthered  bv  rational  means, 
judgments  about  the  wisdom  of  such  legislation  remain  within  the  exclusive  prov- 
ince of  the  legislative  and  executive  branches  ♦  *  ♦  "The  Supreme  Court  in  Carlton 
appears  to  have  sanctioned  the  ability  of  Confess  to  impose  taxes  retroactively, 
noting  that  such  actions  are  "customary  congressional  practice." 

Mr.  Chairman,  it  is  my  sincere  belief  that  this  "customary  congressional  practice" 
is  reprehensible  and  should  be  constrained — swiftly  and  decisively.  In  my  judgment, 
enactment  of  a  Constitutional  amendment  is  the  only  way  to  ensure,  without  ques- 
tion, that  Congress  and  the  President  will  not  impose  the  unfair  burden  of  retro- 
active taxation  on  the  American  people. 

The  Constitution  is  not  silent  on  this  subject.  The  drafters  of  the  Constitution  spe- 
cifically stated  in  Article  I,  Section  9  that  "no  ex  post  facto  law  shall  be  passed." 
It  was  the  Supreme  Court  in  Calder  v.  Bull  in  1798  that  limited  the  application  of 
this  phrase  to  criminal  matters  only.  It  is  entirely  reasonable  to  assume  that  the 
founaers  fully  intended  for  this  provision  to  proscribe  the  enactment  of  retroactive 


civil  laws.  Even  after  the  Supreme  Court's  decision  in  Calder,  Thomas  Jefferson 
wrote,  "ex  post  facto  laws  are  against  natural  right  ♦  ♦  ♦  [and]  are  equally  unjust 
in  civil  as  in  criminal  cases."  Furthermore,  failtire  to  pay  a  tax  obligation  caused 
by  tiie  enactment  of  a  retroactive  law  coxild  clearly  result  in  criminal  penalties. 
Siu*ely  the  Constitution  should  protect  its  citizens  in  this  instance. 

The  founders  provided  a  second  protection  against  retroactive  taxation  in  the  Due 
Process  Clause  of  the  Fifth  Amendment  to  the  Constitution.  This  clause  provides 
that  the  Federal  government  is  prohibited  from  taking  property  without  providing 
due  process  of  law.  Several  Supreme  Covut  cases  have  held  that  retroactive  taxation 
constitutes  a  confiscation  of  property  without  due  process  of  law,  primarily  because 
of  a  lack  of  notice  of  the  law  to  the  taxpayer.  The  modem  Supreme  Court,  however, 
has  failed  to  follow  this  reasoning,  applying  only  the  lowest  level  of  Constitutional 
scrutiny  to  retroactive  tax  legislation.  Most  recently,  in  U.S.  v.  Carlton,  as  set  forth 
above,  the  Supreme  Court  confirmed  that  it  will  not  prohibit  the  enactment  of  retro- 
active tax  legislation  under  a  due  process  analysis.  Consequently,  despite  a  clear 
bias  against  retroactivity  in  early  jurisprudence,  the  Supreme  Court  has  recently 
failed  to  apply  this  constitutional  protection  as  intended. 

A  final  Constitutional  argument  against  last  year's  retroactive  tax  is  that  it  con- 
stituted a  Bill  of  Attainder  within  the  meaning  of  Article  I,  Section  9.  A  Bill  of  At- 
tainder is  an  act  of  the  legislature  that  punishes  specific  individuals.  Last  year's  ret- 
roactive tax  increase  was  designed  to  punish  only  the  nation's  wealthiest  two  per- 
cent of  the  population  and  is  arguably  an  unconstitutional  Bill  of  Attainder. 

The  time  has  come  for  the  Congress  to  limit  the  Federal  government's  ability  to 
impose  this  gross  unfairness  on  the  American  people.  The  power  of  the  Federal  gov- 
ernment to  tax  its  citizens  is  the  primary  relationship  between  the  government  and 
its  citizens,  and  this  power  is  deUneated  in  several  places  in  Article  I  of  the  Con- 
stitution as  well  as  in  the  Sixteenth  Amendment.  Limitation  on  the  Federal  govern- 
ment's power  to  tax  retroactively  is  a  fundamental  principle  that  should  be  expUcitly 
set  forth  in  the  Constitution,  as  are  many  other  limitations  on  the  federal  govern- 
ment's fundamental  powers. 

Not  only  does  the  imposition  of  retroactive  taxation  trouble  me  because  of  its  un- 
fairness, it  is  clearly  unsound  economic  poUcy.  I  submit  for  the  record  of  this  hear- 
ing an  article  published  in  the  July  6,  1994  edition  of  the  Wall  Street  Journal  enti- 
tled "Higher  Retroactive  Tax  on  Wealthy  Is  Blamed,  in  Part,  for  Slowing  Growth." 
This  article  states  that  last  year's  retroactive  tax  increase  caused  personal  savings 
rates  to  plummet  to  a  seven  year  low,  and  reduced  consumption  expenditures.  A 
thriving  economy  requires  certainty  among  the  popvilace  with  respect  to  investment 
and  spending  decisions. 

Consequently,  I  thank  the  distinguished  members  of  this  panel  for  examining  this 
important  issue.  It  is  my  hope  that  we  can  debate  the  particulars  of  how  a  constitu- 
tional amendment  shomd  be  drafted  that  could  gamer  the  support  of  two-thirds  of 
each  house  of  Congress.  I,  as  well  as  Senator  Bums  and  several  of  my  colleagues 
in  the  House,  have  introduced  a  constitutional  amendment  that  prohibits  retroactive 
taxation.  It  is  my  hope  that  a  debate  on  these  measures  will  move  the  Congress  for- 
ward to  final  action  on  this  issue. 

Thank  you,  Mr.  Chairman. 
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Higher  Retrodctive  Tax  on  Wealthy 
Is  Blamed,  in  Part,  for  Slowing  Growth 


By  Feed  R.  Bixakley 

Staff  Reporter  of  The  Waio.  Street  Journal 

Higher  personal  Income  taxes  this 
year  are  putting  a  crimp  in  the  lifestyle  of 
Jim  Valestrino.  The  Commerce.  Calif- 
businessman  is  dining  out  less,  not  renew- 
ing the  lease  on  his  Minili  car  and 
postponing  plans  to  build  a  home  on  a 
ranch  he  owns. 

Economists  say  that  decisions  like 
these  by  upper-income  taxpayers  are  part 
of  the  reason  for  the  slowdown  in  the 
growth  of  the  economy  in  recent  months. 
In  April,  when  these  wealthy  taxpayers 
had  to  pay  at  least  one-third  of  last  year's 
retroactive  tax  increase,  personal  con- 
sumption expenditures  fell  and  the  per- 
sonal savings  rate  dropped  to  its  lowest 
point  since  19S7.' 

While  only  a  small  percentage  of 
Americans  must  pay  higher  taxes  because 
of  last  year's  tax  boost  -  which  raised  Ihe 
highest-bracket  tax  rate  to  39.6%  from 
31%  -  the  combined  buying  power  of  the 
group  is  sizable.  As  much  as  20%  to  25%  of 
all  consumer  spending  stems. from  the 
weidthiest  5%  of  households. 

"Higher  taxes  will  squeeze  consumers' 
purchasing  power,  which  will  slow  GDP 
Igross  domestic  product)  growth  this  year 
and  next,"  says  economist  Arnold  Mos- 
kowitz  of  Moskowitz  Capital  Consuiang. 
New  York.  He  estimates  that  because 
individuals  are  slated  to  pay  about  $35 
billion  extra  in  taxes  this  year,  including 
the  1993  retroactive  portion,  the  U.S.  econ- 
omy will  grow  at  2.5%.  instead  of  3%: 

Other  economists  are  estimating  a 
slightly  higher  growth  of  around  3%.  And 
some,  such  as  Kathleen  Stcphansen  of 
Donaldson.  Lufkin  &  Jenrette  Securities 
Corp..  say  the  tax  bite  in  April  was  less 
than  expected  because  many  individuals 
had  asked  employers  to  withhold  more 
taxes  from  their  paychecks  as  soon  as  the 


tax  bill  passed  last  year. 

Nonetheless.  Mr.  Moskowitz  and  others 
believe,  higher  taxes  played  a"  big  part  in 
the  low  annualized  growth  rate  of  0.<% 
for  personal-consumption  spending  in  May 
relative  to  a  1.2%  annualized  rate  of 
growth  in  disposable  income  after  Uxes 
that  month.  Consumers  spent  far  less  than 
the  usual  amount  of  their  disposable 
income  in  May  because  they  increased 
their  rate  of  savings  to  make  up  for 
savings  spent  the  month  before  in  paying 
retroactive  1993  taxes,  says  Mr.  Mos- 
kowitz. Disposable  income  on  an  ongoing 
basis  is  lower  because  of  the  higher  wiUi- 
holding  on  upper  incomes  that  went  into 
effect  this  year,  he  adds. 

General  Motors  Corp.  group  execuUve 
^tichael  Losh  said  a  major  reason  sales  of 
the  company's  luxury  cars  were  off  in  May 
was  people  were  "grappling  with  taxes." 
Sales  of  Cadillacs  declined  17%  from  a  year 
earlier. 

But  not  every  seller  of  luxury  goods 
agrees  things  are  slow.  Sales  at  Tiffany  & 
Co..  the  jewelry  retailer,  and  Brunswick 
Corp..  which  makes  pleasure  boats,  contin- 
ued strong  because  of  the  repeal  of  the  10% 
surtax  on  such  luxury  items. 

Still.  U.S.  Trust  Co.  found  in  a  recent 
survey  of  affluent  Americans  that  46%  said 
they  would  postpone  major  purchases  such 
as  a  car  or  home  because  of  higher  tax 
bills.  The  new  higher  tax  rate  of  36% 
applies  to  taxable  income  above  $115,000 
for  individuals:  it  rises  to  39.6%  for  income 
above  $250,000. 

"  Arthur  Meehan,  who  earns  more  than 
$160,000  a  year  as  a  savings  bank  president 
in  Medford.  Mass..  says  higher  Uxes  arc 
making  him  more  cautious.  He  recently 
sold  his  second  home  on  Cape  Cod  because 
it  was  "a  very  expensive  luxury."  And 
even  though  he  just  bought  a  new  car. 
Please  Turn  to  Page  Alt.  Column  ♦ 
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Continued  From  Page  A2 
he  says  "it's  at  the  low  end  of  the  cars  in 
neighbors'  driveways." 

Other  factors,  to  be  sure,  are  holding 
back  economic  growth,  including  higher 
interest  rates,  the  slowdown  in  govern- 
ment defense  spending  and  the  lull  in 
mortgage  rermancing,  which  freed  up  cash 
for  spending.  But  higher  taxes  are  clearly 
playing  a  role. 

Although  the  wealthiest  households 
may  merely  cut  back  on  savings  to  pay 
higher  tax  bills,'  Mr.  Moskowitz  says  the 
households  trimmiijg  spending  the  most 
are  those  in  which  the  combined  incomes 
of  a  married  couple  exceeds  $140,000, 
which  Is  the  threshold  that  triggers  a 
higher  tax  rate  for  couples.  "Many  were 
blindsided  in  April  by  the  size  of  their  tax 
bill  from  last  year,  and  they  are  cutting 
back  spending  wherever  possible."  says 
Mr.  Moskowitz,  who  conducted  a  survey 
several  weeks  ago  among  his  Hrm's  money 
management  clients.  Also  in  that  category 
are  individuals  who  had  rermanced  their 
mortgages  and  found  they  didn't  have  as 
large  an  interest-expense  deduction  to  take 
in  April. 

And  the  tax  increase's  effect  on  con- 
sumer spending  "isn't  going  away,"  pre- 
dicts Susan  Sterne,  a  Stowc.  Vt.,  economist 
who  specializes  in  consumer  behavior.  The 
paychecks  of  high-income  individuals  now 
reflect  the  bigger  tax  bite,  and  many 
taxpayers  still  have  to  complete  last  year's 
retroactive  tax  payment.  (Those  affected 
by  the  increase  were  given  three  years  to 
pay  off  additional  tax  for  1993). 

Ms.  Sterne  therefore  sees  the  tax  in- 
crease holding  back  spendine  Uirough 
I99C.     • 
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Senator  Simon.  Let  me  call  on  Roger  Pilon,  Joseph  Schmitz,  Ron- 
ald Pearlman,  and  Mortimer  Caplin, 

Mortimer  Caplin  is — well,  I  think  none  of  the  witnesses  is  new 
to  the  field,  but  Mort  Caplin  is  a  real  veteran,  and  obviously  the 
best-dressed  panel  member  here  by  far.  [Laughter.] 

Senator  Simon.  Unless  someone  has  a  preference,  we  will  start 
with  Mr.  Pearlman,  and  we  will  enter  your  full  statements  in  the 
record.  If  you  can,  limit  your  oral  statements  to  5  minutes.  We  will 
then  have  discussion  following  that.  We  would  appreciate  that. 

Do  you  have  anything  further? 

Senator  Coverdell.  No. 

Senator  Simon.  All  right.  Mr.  Pearlman,  we  welcome  you  back 
here  again.  Incidentally,  give  my  greetings  to  John  Douglas  down 
at  your  firm,  the  son  of  former  Senator  Paul  Douglas,  who  served 
with  great  distinction  in  this  body,  and  John  is  a  very  distin- 
guished person  in  his  own  right  who  has  helped  many  causes,  in- 
cluding going  down  to  South  Africa  to  help  in  their  election  process 
just  recently. 

Mr.  Pearlman? 

PANEL  CONSISTING  OF  RONALD  A.  PEARLMAN,  COVINGTON  & 
BURLING;  MORTIMER  CAPLIN,  SENIOR  PARTNER,  CAPLIN 
AND  DRYSDALE;  JOSEPH  E.  SCHMITZ,  PAUL,  HASTINGS, 
JANOFSKY  AND  WALKER;  AND  ROGER  PILON,  SENIOR  FEL- 
LOW,  CATO  INSTITUTE 

STATEMENT  OF  RONALD  A-  PEARLMAN 

Mr.  Pearlman.  Thank  you  very  much,  Mr.  Chairman.  I  will  con- 
vey those  words.  I  think  we  are  all  very  proud  to  practice  law  with 
John  Douglas.  He  is  truly  one  of  the  fine,  eminent  lawyers  in  the 
United  States. 

I  am  with  the  law  firm  of  Covington  &  Burling,  in  private  prac- 
tice for  20  years,  specializing  in  taxation.  I  served  10  years  in  var- 
ious positions  in  the  Federal  Government,  with  the  Internal  Reve- 
nue Service,  as  Assistant  Secretary  of  Treasury  for  Tax  Policy  at 
the  Treasury  Department,  and  as  chief  of  staff  of  the  Joint  Com- 
mittee on  Taxation.  It  is  an  honor  to  appear  before  the  subcommit- 
tee today. 

Permit  me  to  begin  with  a  conclusion.  Although  I  understand  the 
frustration  experienced  by  Members  of  Congress  and  their  constitu- 
ents with  what  they  consider  to  be  recent  inappropriate  retroactive 
changes  in  the  tax  law,  I  think  it  would  be  inadvisable  to  amend 
the  Constitution  to  absolutely  prohibit  the  enactment  of  tax-in- 
crease legislation  with  an  effective  date  earlier  than  the  date  of  en- 
actment. 

My  reasons  for  this  conclusion  are  twofold:  first,  in  my  opinion, 
we  place  too  much  emphasis  on  the  date  of  enactment  when  dis- 
cussing retroactivity.  This  focus  confuses  the  policy  analysis  and  ig- 
nores large  groups  of  taxpayers  who  are  adversely  affected  by  legis- 
lation that  is  nominally  prospective.  Everytime  Congress  changes 
tax  rates,  previously  committed  economic  activity  is  affected.  In  the 
simplest  case,  when  a  tax  rate  is  increased,  the  effect  on  post-en- 
actment, income-producing  transactions  that  had  been  previously 
entered  into  by  taxpayers  will  be  adverse.  The  simple  fact  is  that 
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for  most  people  and  for  most  businesses,  data  of  enactment  is  a  rel- 
atively insignificant  factor  in  accurately  evaluating  the  impact  of 
changes  in  the  tax  law. 

Thus,  in  my  judgment,  date  of  enactment  is  not  a  satisfactory 
method  of  evaluating  the  fairness  of  specific  tax  legislation,  and  I 
think  that  it  would  be  unwise  to  elevate  it  to  a  constitutional 
standard. 

Second,  I  think  our  tax  system  is  best  served  if  polic3Tnakers 
have  flexibility  in  designing  effective  dates.  To  illustrate,  I  would 
like  to  refer  to  a  legislative  experience  I  had  when  I  first  joined  the 
Treasury  Department  in  the  early  1980's,  At  that  time  there  was 
much  attention  given  to  a  tax  transaction  generally  referred  to  as 
tax-exempt  entity  leasing.  Among  the  highly  publicized  examples 
at  the  time  were  a  lease  by  the  Defense  Department  of  Navy  ships 
and  Air  Force  jets  from  private  tax-shelter  partnerships. 

In  the  spring.  May  of  1983,  Congressman  Jake  Pickle  introduced 
legislation  that  proposed  restrictions  on  these  leases.  He  suggested 
an  effective  date  effectively  the  same  as  his  date  of  introduction  of 
his  bill.  During  1983,  the  House  passed  that  legislation.  The  Fi- 
nance Committee,  under  the  chairmanship  of  Senator  Dole,  also 
recommended  similar  legislation  using  the  May  1983  effective  date. 

As  you  will  probably  recall,  budget  reconciliation  action  was  not 
completed  during  1983  but  was  again  considered  by  the  Congress 
in  1984.  In  President  Reagan's  February  1984  budget  message  to 
the  Congress,  he  proposed  these  restrictions  again,  using  a  retro- 
active effective  date  to  May  1983. 

The  Senate  Finance  Committee  again  included  the  restrictions  in 
its  reconciliation  recommendations.  These  were  passed  by  the  Sen- 
ate, and  following  conference,  the  Deficit  Reduction  act  of  1984  was 
enacted  in  July.  Not  surprisingly,  the  final  legislation  included  the 
May  1983  effective  date. 

It  was  clear  in  1983  that  tax-exempt  leasing  posed  a  serious,  im- 
mediate threat  to  the  income  tax  base  to  the  tune  of  at  least  $16.6 
billion  for  the  5-year  period  1985-89. 

In  1984,  had  Congress  been  prevented  by  the  Constitution  from 
adopting  the  1983  effective  date,  billions  of  dollars  in  revenue 
losses  would  have  resulted,  thereby  adding  significantly  to  the  Fed- 
eral deficit.  I  believe  that  the  Congress  and  the  President  made  the 
correct  decision  to  adopt  an  explicitly  retroactive  effective  date. 

If  this  decision  were  explained  to  the  American  people,  I  think 
they  would  strongly  agree  and  would  have  expressed  outrage  had 
these  transactions  been  permitted  to  continue  during  the  1983- 
1984  legislative  process. 

I  also  think  that  people  would  be  concerned  if  Congress  were  re- 
stricted in  its  ability  to  act  in  a  similar  fashion  in  the  future. 

Now,  I  hope  that  members  of  the  subcommittee  will  not  construe 
my  reservations  about  the  proposed  constitutional  amendment  to 
mean  that  I  consider  the  issue  of  retroactivity  to  be  unimportant. 
To  the  contrary,  I  think  it  is  very  important,  and  I  compliment  you, 
Mr.  Chairman,  and  the  sponsors  of  the  resolution  for  encouraging 
this  discussion. 

Thank  you. 

[The  prepared  statement  of  Ronald  A.  Pearlman  follows:] 
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Prepared  Statement  of  Ronald  A.  Pearlman 

Mr.  Chairman  and  Members  of  the  Subcommittee:  Mv  name  is  Ronald 
Pearlman.  I  am  a  practicing  lawyer  with  the  Washington,  D.C. -based  law  firm  of 
Covington  &  Burling.  For  19  years  I  have  been  engaged  in  the  private  practice  of 
law,  specializing  in  Federal  taxation,  both  in  St.  Loms,  Missouri  and  in  Washington, 
D.C.  In  addition,  for  a  total  of  10  years,  I  served  in  three  government  positions.  In 
the  late  1960's,  I  worked  in  the  Office  of  the  Chief  Counsel  of  the  Internal  Revenue 
Service  in  Washington,  D.C.  In  the  mid-1980's,  I  served  at  the  Treasury  Depart- 
ment, first  as  Deputy  Assistant  Secretary  for  Tax  Policy,  and  then  as  Assistant  Sec- 
retary of  the  Treasiuy  for  Tax  PoUcy.  From  March  1988  through  1990,  I  served  as 
Chief  of  Staff  of  the  Joint  Committee  on  Taxation. 

It  is  an  honor  to  appear  before  the  Subcommittee  today  to  comment  on  S.J.  Res. 
120,  a  proposal  to  amend  the  Constitution  to  limit  the  ability  of  the  Federal  Govern- 
ment to  enact  retroactive  tax  le^slation.  I  appear  today  on  my  own  behalf  My  com- 
ments represent  my  personal  views  and  not  necessarily  those  of  other  members  of 
the  law  firm  with  which  I  am  affiliated  or  of  its  clients. 

Permit  me  to  begin  by  offering  a  conclusion — ^Although  I  understand  the  frustra- 
tion experienced  by  many  Members  of  Congress  and  their  constituents  with  what 
they  consider  to  be  inappropriate  retroactive  changes  in  the  tax  law,  I  think  that 
it  would  be  inadvisable  to  amend  the  Constitution  to  absolutely  prohibit  the  enact- 
ment of  tax  increase  legislation  with  an  effective  date  earUer  than  the  date  of  enact- 
ment.^ 

My  reasons  for  this  conclusion  are  as  follows: 

First,  I  do  not  think  that  adopting  "date  of  enactment"  as  a  constitu- 
tionally-mandated effective  date  standard  would  meaningfully  address  tax 
policy  issues  involving  retroactivity. 

Second,  although  I  think  it  is  very  important  that  the  Congress  and  the 
President  exercise  great  care  in  enacting  tax  legislation  with  pre-enactment 
effective  dates,  in  my  opinion,  under  certain  circumstances,  the  abihty  to 
adopt  a  pre-enactment  effective  date  is  important  to  the  integrity  and  ad- 
ministrability  of  our  tax  system.  Consistent  with  this  view,  1  also  beUeye 
that  there  are  situations  where  it  is  equally  appropriate  to  provide  relief 
fi-om  existing  law,  even  when  such  relief  results  in  retroactive  tax  de- 
creases. 

"Date  of  enactment"  as  an  effective  date  standard — ^The  language  of  S.J. 
Res.  120  is  phrased  in  terms  of  a  prohibition  on  tax  increases  before  the  date  of  en- 
actment.2  While  the  date  of  enactment  at  first  blush  might  be  considered  to  be  an 
appropriate  dividing  line  between  unacceptable  retroactive  and  permissible  prospec- 
tive tax  law  changes,  I  think  that  a  closer  analysis  suggests  otherwise.  Legislation 
that  adopts  a  nominally  prospective  effective  date,  that  is,  which  is  effective  no  ear- 
lier than  the  date  of  enactment,  nevertheless  fi-equently  will  have  a  significant, 
broad-based  retroactive  effect.^ 

I  would  like  to  direct  specific  comments  first  to  my  concern  that  we  tend  to  place 
too  much  emphasis  on  the  date  of  enactment.  By  focusing  on  "date  of  enactment," 
not  only  do  I  beheve  that  we  confuse  the  policy  analysis,  but  more  importantly,  we 
risk  ignoring  a  large  group  of  taxpayers  that  will  be  adversely  affected  by  legislation 
that  is  nominally  prospective. 

Every  time  Congress  changes  tax  rates,  whether  the  rates  are  increased  or  de- 
creased, certain  previously-committed  economic  activity  is  affected.  In  the  simplest 
case,  when  a  tax  rate  is  increased,  the  effect  on  income-producing  transactions  en- 
tered into  by  most  taxpayers — whether  before  or  after  the  rate  change — will  be  ad- 
verse. Consider,  for  example,  the  case  of  an  individual  who  is  in  the  15  percent  tax 
bracket  and  who  in  Year-1  purchases  a  fixed-rate,  five-year  certificate  of  deposit  an- 
nually yielding  $1,000  of  taxable  interest  income.  If,  beginning  in  Year-2,  the  Fed- 
eral income  tax  rate  is  increased  to  20  percent,  the  after-tax  income  from  the  CD 
will  drop  by  approximately  six  percent,  from  $850  to  $800.  Surely,  there  is  no  ques- 


1  Although  the  language  of  S.J.  Res.  120  is  not  clear,  I  assume  that  its  sponsors  intend  to 
preclude  an  increase  in  existing  tax  rates  or  any  other  change  in  present  law  that  is  expected 
to  result  in  a  tax  increase.  I  also  assume  that  they  do  not  intend  to  preclude  retroactive  changes 
in  the  tax  law  that  would  reduce  taxes  or  otherwise  benefit  taxpayers. 

2  S.J.  Res.  120  provides  that  "No  Federal  tax  shall  be  imposed  for  the  period  before  the  date 
of  enactment  of  the  tax." 

3  For  more  detailed  discussions  of  this  point,  as  well  as  articulate  analyses  of  the  economics 
and  poUcy  considerations  relating  to  effective  date  choices,  see  Michael  J.  Graetz,  Legal  Transi- 
tions: The  Case  of  Retroactivity  in  Income  Tax  Revision,  126  U.  Pa.  L.  Rev.  47  (1977);  and  Saul 
Levmore,  The  Case  for  Retroactive  Taxation  XXII  J.  Legal  Studies  265  (1993). 
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tion  that  such  a  change  in  the  law  would  affect  retroactively  the  after-tax  return 
to  this  investor  and  millions  of  similarly-situated  taxpayers.  And,  yet,  such  legisla- 
tion would  appear  not  to  violate  the  constitutional  amendment  proposed  in  S.J.  Res. 
120. 

Assume  a  second  example.  On  July  1  of  Year-2,  legislation  is  enacted  that  in- 
creases the  15  percent  tax  rate  to  20  percent,  effective  retroactive  to  January  1  of 
Year-2.  This  change  results  in  a  25  percent  increase  in  the  tax  on  the  first  six 
months  of  interest  income  from  the  CD,  from  $75  to  $100  (disregarding  for  this  pur- 
pose other  aspects  of  the  individual's  tax  profile).  Of  course,  it  also  would  have  been 
possible  to  have  enacted  the  rate  increase  with  a  July  1  effective  date  and  raise  the 
same  amount  of  revenue  in  Year-2  by  increasing  the  rate  for  the  last  six  months 
of  the  year  (July  1-December  31)  to  25  percent,  in  the  first  case,  the  legislation  is 
explicitly  retroactive;  in  the  second  case  it  is  not.  However,  in  both  cases,  the  indi- 
vidual's tax  for  Year-2  is  increased  by  exactly  the  same  amount."* 

The  point  I  wish  to  make  by  offering  these  examples  is  that  focusing  on  the  date 
of  enactment,  in  my  opinion,  is  not  a  satisfactory  method  of  evaluating  whether  spe- 
cific tax  legislation  in  fact  is  retroactive  and,  as  I  indicated  previously,  perhaps  even 
more  importantlv,  does  not  aid  in  determining  whether  the  legislation  produces  an 
adverse  and  unfair  result.  Only  a  narrow  interpretation  of  the  word  retroactive" 
would  justify,  for  example,  invalidating  a  tax  law  change  that  retroactively  repeals 
the  home  mortgage  interest  deduction  while  continuing  to  permit  enactment  of  a 
nominally  prospective  repeal  that,  nevertheless,  affects  post-enactment  interest  ex- 
pense on  debt  incurred  prior  to  the  date  of  enactment.  In  both  cases,  the  legislation 
operates  retroactively,  one  explicitly,  one  by  its  effect.  Looking  at  date  of  enactment 
does  not  help  in  determining  how  to  deal  fairly  with  people  who  are  adverselj^  af- 
fected by  such  a  change  in  the  law.  I  suggest  that  fairness  requires  that  either 
change  be  accompanied  by  appropriate  transition  or  grandfather  protection  for  inter- 
est expense  relating  to  pre-enactment  debt. 

The  simple  fact  is  that  for  most  people  and  most  businesses,  the  date  of  enact- 
ment frequently  is  a  relatively  insignificant  factor  in  accurately  evaluating  the  im- 
pact of  a  change  in  the  tax  law.'^  For  this  reason,  I  think  it  would  be  unwise  to  ele- 
vate "date  of  enactment"  to  a  constitutional  standard. 

Appropriateness  of  a  retroactive  effective  date^In  the  unlikely  event  that 
Members  of  the  Subcommittee  were  to  unanimously  accept  this  assertion  as  correct, 
some  might  maintain,  nevertheless,  that  it  is  appropriate  to  limit  those  situations 
in  which  an  explicit  retroactive  tax  increase  may  have  an  adverse  effect  and  that 
the  proposed  amendment  to  the  Constitution  would  impose  such  a  limitation.  Pre- 
sumably, this  position  would  be  based  in  large  part  on  the  perception  that  taxpayers 
are  entitled  to  rely  on  the  law  as  in  existence  prior  to  any  le^slative  change.  My 
response  to  such  an  argument  is  the  second  reason  that  I  believe  the  tax  system 
requires  flexibility  regarding  the  effective  date  of  tax  legislation. 

To  illustrate  this  reason,  it  might  be  helpful  to  consider  situations  in  which  the 
adoption  of  a  pre-enactment  effective  date  aoes  not  surprise,  prejudice  or  otherwise 
operate  unfairly  against  any  taxpayer.  In  analyzing  these  cases,  of  which  there  are 
numerous  examples,  I  do  not  agree  with  the  view  that  the  right  to  rely  should  be 
as  rigid  as  some  might  suggest.  In  the  interest  of  brevity,  I  will  limit  my  discussion 
to  one  illustration  with  which  I  was  personally  involved  early  in  my  tenure  at  the 
Treasury  Department. 

Assume  that  on  March  1,  the  President  in  his  budget  message  to  the  Congress 
states  tiiat  he  will  propose  a  change  in  the  tax  law  to  stop  an  abusive  tax  shelter 
scheme,  effective  with  respect  to  transactions  completed  after  the  close  of  business 
on  March  1.  (Typically,  the  President  also  would  make  it  clear  that  anyone  who  had 
committed  to  undertake  a  transaction  before  his  budget  message  but  has  not  yet 
consummated  the  transaction  would  not  be  affected  by  the  proposed  law  change. 
Protection  generally  is  accorded  in  the  form  of  so-called  "binding  contract"  transition 
relief.)  Further  assume  that,  after  due  deliberation  by  the  Congress,  including  hear- 
ings before  the  tax- writing  committees,  the  President's  proposal  is  passed  on  Sep- 
tember 1  and  signed  into  law  (enacted)  on  September  3.  Finally  assvmie  that  on  Sep- 


*The  problem  of  mid-year  tax  rate  changes  always  is  presented  when  the  corporate  income 
tax  rate  is  changed  because  corporations  utilize  many  different  taxable  years.  In  the  Tax  Reform 
Act  of  1986,  a  procedure  was  enacted  for  calculating  a  blended  rate  for  the  taxable  year  in  which 
the  rate  is  changed.  See  Internal  Revenue  Code,  26  U.S.C.  §  15(a).  This  provision  requires  that 
the  pre-enactment  rate  and  the  new  rate  each  be  apphed  to  the  corporation's  taxable  income 
for  tne  entire  year.  In  order  to  retain  some  measure  of  administrability,  the  corporation  is  nei- 
ther required  nor  permitted  to  compute  pre-  and  post-enactment  income. 

s  Of  course,  there  will  be  occasions  when  an  extraordinary  item  of  income  or  expense  is  recog- 
nized or  incurred  on  a  specific  date  and,  therefore,  taxed  differently  depending  on  the  effective 
date  of  a  mid-yeeir  tax  law  exchange. 
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tember  2,  following  passage  of  the  le^slation  by  the  Congress  but  one  day  before 
it  is  signed  by  the  President,  an  individual  or  corporation  that  is  fully  aware  of  the 
legislation,  nevertheless,  engages  in  the  transaction  that  the  legislation  is  intended 
to  prohibit.  Technically,  if  the  legislation  has  a  March  1  effective  date  and  is  enacted 
on  September  3,  it  is  retroactive  and,  if  I  understand  S.J.  Res.  120  coirectly,  it 
would  be  unconstitutional  if  the  proposed  amendment  to  the  Constitution  were 
adopted. 

I  suggest  that  a  constitutional  restriction  that  would  preclude  enactment  of  such 
legislation  would  be  an  unwise  limitation  on  the  tax  legislative  process.  In  the  ex- 
ample I  posited,  the  individual  or  corporation  that  entered  into  the  September  2 
transaction  knew  exactly  what  to  expect.  The  President's  budget  message,  the  delib- 
erations of  the  Congress,  and  the  fact  that  the  legislation  had  been  passed  and  was 
awaiting  the  President's  signature  were  pubhc  information.  Under  these  cir- 
cumstances, I  do  not  think  that  it  is  either  unfair  or  otherwise  inappropriate  to 
apply  the  new  legislation  to  the  pre-enactment  transaction. 

The  above  example  is  not  purely  hypothetical.  When  I  first  joined  the  Treasury 
Department  in  July  1983,  Treasury  and  the  congressional  tax-writing  committees 
were  in  the  process  of  analyzing  various  tax-motivated  transactions.  Among  trans- 
actions of  concern  were  those  that  came  to  be  called  tax-exempt  entity  leasing  trans- 
actions. Some  of  the  highly  publicized  examples  were  the  lease  of  Navy  cargo  ships 
and  Air  Force  jets  by  me  Department  of  Defense  from  private  tax  shelter  partner- 
ships, a  sale-leaseback  of  classrooms  and  dormitories  by  Bennington  College  fi*om 
certain  of  its  alumni,  and  the  sale-leaseback  of  the  Atlanta  city  hall.^ 

On  May  24,  1983,  Congressman  Jake  Pickle  introduced  H.R.  3110.  Congressman 
Pickle's  Bill  proposed  restrictions  on  certain  leasing  transactions  by  governments 
and  tax-exempt  entities,  effective  for  transactions  entered  into  after  May  23,  1983 
(the  day  before  the  Bill  was  introduced).  In  November  1983,  the  House  of  Represent- 
atives passed  H.R.  4170,  the  Tax  Reform  Act  of  1983.  It  included  in  Title  I  most 
of  the  provisions  contained  in  H.R.  3110  and  adopted  the  May  23,  1983  general  ef- 
fective date,  as  well  as  a  number  of  transition  rules. 

The  Senate  Finance  Committee,  under  the  chairmanship  of  Senator  Dole,  submit- 
ted budget  reconciliation  recommendations  to  the  Senate  Budget  Committee  on  Oc- 
tober 31,  1983,  which  in  turn  were  reported  by  the  Budget  Committee  in  S.  2062, 
98th  Cong.,  1st  Sess.  (1983).  These  recommendations  of  the  Finance  Committee  also 
included  tax-exempt  entity  leasing  proposals  and  proposed  a  May  23,  1983  effective 
date.  However,  budget  reconciliation  action  was  not  completea  in  the  Senate  in 
1983,  before  the  end  of  First  Session  of  the  98th  Congress. 

President  Reagan's  fiscal  year  1985  budget,  transmitted  to  the  Congress  on  Feb- 
ruary 1,  1984,  also  contained  proposals  to  deal  with  these  leasing  transactions  and 
also  proposed  a  May  23,  1983  effective  date.  (Budget  of  the  United  States  Govern- 
ment, 1985,  p. 4-10;  Staff  of  the  Joint  Committee  on  Taxation,  Summary  of  Adminis- 
tration's Revenue  Proposals  in  the  Fiscal  Year  1985  Budget  Proposal  pp.  17-19 
(1984).)  In  early  1984,  the  Senate  Finance  Committee  again  considered,  reconcili- 
ation legislation,  and  on  April  2,  1984,  the  Committee  issued  statutory  language  and 
its  explanation  of  provisions  approved  by  the  Committee  on  March  21,  1984  (S.  Prt. 
98-169,  98th  Cong.,  2d  Sess.  1984).  These  proposals,  which  contained  essentially  the 
same  tax-exempt  entity  leasing  provisions  that  previously  had  been  approved  by  the 
House,  also  adopted  the  May  23,  1983  effective  date.  They  were  passed  by  the  Sen- 
ate on  May  17,  1984  as  part  of  an  amendment  to  H.R.  4170  Following  Conference 
action,  H.R.  4170  was  enacted  on  July  18,  1984  as  Pub.  L.  No.  98-369,  the  Deficit 
Reduction  Act  of  1984.  The  provisions  in  the  final  legislation  applicable  to  the  tax- 
exempt  entity  leasing  provisions  retained  the  May  23,  1983  effective  date  (Pub.  L. 
No.  9&-369,  §31(g)).7 

By  the  time  the  tax-exempt  entity  leasing  provisions  were  enacted  in  July  1984, 
they  included  a  pre-enactment  effective  date  that  was  over  one  year  old.  This  legis- 
lation would  be  unconstitutional  under  the  amendment  to  the  Constitution  proposed 


8  See  statement  by  Congressman  Dan  Rostenkowski,  Chairman  of  the  House  Ways  and  Means 
Conmiittee,  and  testimony  of  John  E.  Chapoton,  Assistant  Secretary  of  the  Treasury  (Tax  Pol- 
icy), Hearings  on  H.R.  3110  before  the  Ways  and  Means  Committee,  pp.  15,  17  (June  2,  1983). 

'Among  many  other  examples  of  provisions  with  pre-enactment  effective  dates  are  Pub.  L.  97- 
248,  the  Tax  Equity  and  Fiscal  ResponsibiUty  Act  of  1982,  §223,  relating  to  certain  corporate 
distributions  of  appreciated  property  (generally  appUcable  to  distributions  after  August  31,  1982; 
law  enacted  September  3,  1982);  Pub.  L.  101-239,  the  Omnibus  Budget  Reconciliation  Act  of 
1989,  §7202,  relating  to  certain  so-caUed  liigh  yield  original  issue  discount  obUgations"  (gen- 
erally applicable  to  obligations  issued  Eifter  July  10,  1989;  law  enacted  December  19,  1989);  and 
Pub.  L.  101-508,  the  Omnibus  Budget  Reconciliation  Act  of  1990,  §11321,  relating  to  certain 
corporate  divisive  transactions  (apphcable  to  transactions  on  or  after  October  10  1990;  law  en- 
acted November  5,  1990). 
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in  S.J.  Res.  120.  Obviously,  I  cannot  speak  for  President  Reagan,  Senator  Dole,  or 
Congressman  Rostenkowski,  but  based  on  the  deliberations  in  which  I  was  involved 
during  this  period,  I  think  that  it  is  accvu-ate  to  state  that  most  everyone  involved 
in  the  1983  and  1984  legislative  efforts  would  have  considered  that  resvdt  unfortu- 
nate. ,     ■  ,     ■ 

The  transactions  that  were  affected  by  the  tax-exempt  entity  leasing  lemslation 
posed  an  immediate  threat  to  the  income  tax  base.  In  order  to  appreciate  the  mag- 
nitude of  that  threat,  it  is  worth  recalling  that  the  estimated  revenue  effect  of  the 
corrective  lerislation  for  the  five-year  period  1980-1985  was  $16.6  billion.  (See  Staff 
of  the  Joint  Committee  on  Taxation,  General  Ejrolanation  of  the  Revenue  Provisions 
of  the  Deficit  Reduction  Act  of  1984,  p.  1237  (1984)).  Had  Congress  been  prevented 
by  the  Constitution  or  otherwise  from  adopting  the  May  1983  effective  date,  many 
more  billions  of  dollars  in  revenue  losses  woiud  have  resulted  fi-om  tax-motivated 
paper  transactions  with  a  further  multi-billion  dollar  increase  in  the  Federal  defi- 
cit.® 

i  believe  that  the  Congress  and  the  President  made  the  correct  decision  in  1984 
to  adopt  an  explicitly  retroactive  effective  date.  If  the  circumstances  surrounding 
this  legislation  were  explained  to  the  American  people,  I  expect  that  they  would 
agree  with  this  conclusion  and  would  have  expressed  outrage  had  these  transactions 
been  permitted  to  continue  during  the  1983-84  legislative  process.  I  also  think  that 
the  American  public  would  be  concerned  if  Congress  were  restricted  in  its  ability 
to  act  in  a  similar  fashion  in  the  future. 

I  hope  that  Members  of  the  Subcommittee  will  not  construe  my  reservations  re- 
garding the  proposed  constitutional  amendment  to  mean  that  I  consider  the  issue 
of  retroactivity  to  be  unimportant.  To  the  contrary,  I  think  it  is  very  important,  and 
I  compliment  you,  Mr.  Chairman,  and  the  sponsors  of  S.J.  Res.  120,  for  encouraging 
a  discussion  of  this  topic.  In  order  for  the  American  people  to  have  confidence  in 
our  tax  system,  they  must  perceive  it  to  be  fair.  This  perception  of  fairness  was  one 
of  the  principsd  reasons  that  President  Reagan  supported  changes  in  the  tax  law 
that  were  designed  to  limit  abusive  tax  shelters  in  1984  and,  thereafter,  as  part  of 
the  Tax  Reform  Act  of  1986.  ,     .  ,    . 

Fairness  also  must  influence  the  adoption  of  effective  dates  for  tax  legislation.  It 
is  important  for  tax  policymakers  to  make  sure  that  in  those  situations  where  tax 
legislation  operates  retroactively,  either  directly  through  an  explicitly  retroactive  ef- 
fective date,  or  indirectly  because  prior  transactions  are  affected  even  though  the 
effective  date  nominally  is  fully  prospective.  Fairness  requires,  on  occasion,  explic- 
itly retroactive  tax  legislation,  such  as  in  the  case  of  the  1984  tax-  exempt  entity 
leasing  provisions.^  I  am  confident  that  the  American  people  would  not  want  per- 
ceived abusers  to  be  able  to  take  undue  advantage  of  identified  tax  loopholes,  there- 
by further  increasing  the  deficit  or  requiring  honest,  taxpaying  citizens  to  pay  high- 
er taxes  in  order  to  make  up  for  advantages  accruing  to  a  few. 

Unfortunately,  I  do  not  think  that  any  single  broad-brush  effective  date  rule  will 
serve  the  overriding  objective  of  assuring  fair  treatment  to  all  citizens  under  our  tax 
law,  and  adoption  of  such  a  rule  may  do  damage  to  our  tax  system.  There  are  a 
variety  of  ways  in  which  actual  retroactivity  or  legitimate  perceptions  of  retro- 
activity may  be  addressed.  In  most  cases  involving  transaction-specific  legislation, 
such  as  an  elimination  or  reduction  in  the  benefit  fi-om  a  specific  deduction  or  credit, 
protection  fi-om  unfair  retroactivity  can  be  provided  by  the  adoption  of  liberal  transi- 
tion rules  that  assure  that  the  new  legislation  does  not  inappropriately  affect  prior 
transactions.  When  tax  rates  are  increased,  I  am  aware  of  no  way  that  the  full  ret- 
roactive impact  of  a  change  can  be  eUminated;  restricting  the  effective  date  to  a  date 
no  earlier  than  the  date  of  enactment  does  not  do  so.  Therefore,  it  is  up  to  the  spon- 
sors of  proposed  tax  rate  increase  legislation  to  persuade  the  American  people  that 
the  legislation  is  fair  notwithstanding  its  effect  on  prior  economic  decisions—neither 
because  it  will  reduce  the  deficit  or  provide  revenues  to  pay  for  other  expenditures. 

In  my  view,  selection  of  the  appropriate  effective  date  of  any  particular  piece  of 
tax  legislation  is  a  matter  of  iudgment.  The  standard,  in  my  opimon,  always  should 
be  fairness.  I  am  opposed  to  surprise"  legislation,  crafted  in  the  dead  of  night  with- 
out public  knowledge  or  the  benefit  of  public  comment.  I  am  opposed  to  le^slation 
that  adversely  affects  transactions  consummated  before  legislation  is  publicly  an- 


8  The  revenue  losses  were  growing  at  such  a  rapid  rate  that  it  was  estimated  that  by  F/Y 
1989,  five  years  after  the  legislation  became  effective,  a  one-year  $6.7  billion  revenue  loss  would 
be  avoided  by  the  corrective  legislation.  See  Staff  of  the  Joint  Committee  on  Taxation,  General 
Explanation  of  the  Revenue  Provisions  of  the  Deficit  Reduction  Act  of  1984,  p.l237  (1984). 

» Of  course,  as  it  has  been  reaffirmed  recently  in  United  States  v.  Carlton, U.S.  — . — 

114  S.Ct.  2018  (June  13,  1994),  retroactive  tax  provisions  are  not  wholly  immune  from  constitu- 
tional challenge. 
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nounced  by  an  Administration  or  introduced  by  a  Member  of  Congress.  Provisions 
that  affect  less  sophisticated  taxpayers  who  may  be  unaware  of  pending  legisla- 
tion—even if  publicly  announced— need  to  be  handled  with  particular  care,  though 
we  must  recognize  that  even  a  fiilly  prospective  piece  of  tax  legislation  Ukely  will 
trap  some  unwary  taxpayers  simply  because  they  did  not  realize  that  the  tax  law 
has  changed.  On  the  other  hand,  when  the  potentiaUy  affected  group  of  taxpayers 
reasonably  can  be  expected  to  know  a  legislative  proposal,  I  am  not  as  concerned 
that  the  effective  date  of  legislation  may  precede  the  date  of  enactment. 

Effective  date  issues  always  are  among  the  most  deUcate  facing  the  decision  mak- 
ers involved  in  crafting  tax  legislation.  My  experience  as  a  participant  in  the  tax 
legislative  process  suggests  that  flexibility  is  the  key  to  rationally  dealing  with  these 
effective  date  issues.  Therefore,  as  a  taxpayer,  as  an  alumnus  of  the  tax  legislative 
process,  and  as  a  practicing  lawyer  dedicated  to  minimizing  my  cUents'  tax  burdens, 
1  prefer  to  leave  judgments  regarding  the  effective  date  of  any  specific  piece  of  tax 
legislation  to  Members  of  the  Congress  and  the  President  to  be  made  on  a  case-by- 
case  basis. 

Thank  you  very  much.  I  would  be  pleased  to  attempt  to  answer  any  questions. 

Senator  Simon.  We  thank  you.  You  speak  from  very  practical  ex- 
perience there  at  Treasury. 

Mort  Caplin,  the  former  IRS  Commissioner,  certainly  has  experi- 
ence in  this  field.  We  are  pleased  to  have  you  here. 

STATEMENT  OF  MORTIMER  CAPLIN 

Mr.  Caplin.  Thank  you,  Senator.  My  name  is  Mortimer  Caplin. 
I  am  a  member  of  the  Washington  law  firm  of  Caplin  and  Drysdale. 
I  served  as  Commissioner  of  Internal  Revenue  during  the  Kennedy 
and  Johnson  years,  1961  through  1964,  and  I  have  been  practicing 
tax  law  for  some  40  years. 

It  is  a  privilege  to  be  here,  and  I  appreciate  the  invitation  to 
comment  on  Senator  Coverdell's  suggested  amendment  to  the  Con- 
stitution. 

I  do  not  think  it  wise  to  amend  the  Constitution  or  to  adopt  any 
legislation  that  would  bar  imposition  of  the  Federal  tax  effective 
before  the  date  of  enactment,  or  to  prohibit  retroactive  application 
of  a  tax  increase,  or  any  other  amendment  to  the  Code.  Rather,  I 
would  continue  the  existing  flexibilitv  in  the  normal  legislative 
process  to  meet  the  varying  needs  of  the  exigencies  of  our  complex 
and  ever-changing  tax  system. 

The  Supreme  Court  has  allowed  Congress  the  broadest  of  discre- 
tion in  deciding  whether  retroactivity  is  appropriate.  Yet  in  exercis- 
ing this  discretion,  both  the  Congress,  the  Treasury,  the  IRS,  in- 
deed, they  have  all  been  very  sensitive  to  the  concepts  of  fairness 
and  expectations  of  taxpayers,  and  they  have  both  generally  striven 
for  tax  legislation  that  is  prospective  in  the  commonly  understood 
meaning  of  that  term — that  is,  applicable  only  to  post-enactment 
tt'sn  Sections  3J1.Q.  events 

When  a  retroactive  effective  date  is  used.  Congress  has  regularly 
followed  the  practice  of,  one,  alerting  the  public  to  its  intention  to 
adopt  a  particular  provision  of  tax  law,  and  then  tying  retroactivity 
to  the  particular  provision  they  have  in  mind  and  the  announced 
date.  And  dates  may  take  many  forms:  a  Presidential  message 
might  be  the  tie;  a  committee  announcement  or  press  release  giving 
a  date;  the  introduction  of  a  specific  bill;  a  release  of  a  committee 
report;  the  time  the  bill  is  passed  by  both  Houses  but  not  yet 
signed  by  the  President;  and  then  the  date  of  enactment  itself 

On  balance.  Congress  has  exercised  a  great  deal  of  self-restraint 
by  frequently  providing  grandfathering,  which  would  exempt  from 
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the  change  future  income  or  deductions  that  flow  from  the  trans- 
action completed  before  the  effective  date.  They  also  provide  liberal 
delayed  effective  dates  and  phased-in  effective  dates,  and  we  saw 
that  in  the  1986  act  time  and  again,  and  other  transition  devices. 

The  aim  has  been  to  avoid  hardship  wherever  possible  and 
claims  of  unfairness.  At  the  sametime,  as  a  matter  of  fact,  Con- 
gress has  been  sharply  criticized  for  being  over-liberal  in  transition 
rules,  excessive  use  of  transition  rules.  And  that  is  done  frequently 
to  gain  votes  for  particular  legislation.  These  are  referred  to  as 
rifle-shot  transition  rules,  narrowly  drawn  to  give  relief  to  a  par- 
ticular taxpayer. 

The  Senate  Finance  Committee  reported  in  the  1986  act  that 
there  were  650  rifle-shot  amendments,  and  Senator  Packwood  esti- 
mated they  cost  about  $10.6  billion  in  lost  revenue  in  these  transi- 
tion rules.  And  there  are  many  commentators  who  feel  this  may  be 
two  or  three  times  that  when  it  is  all  over. 

It  has  been  said  that  it  is  in  the  design  of  transactional  rules 
that  the  act  of  lobbying  achieves  its  grandest  moments. 

Now,  let  me  say  a  few  words  about  what  we  mean  by  retro- 
activity. I  think  Mr.  Pearlman  has  made  the  point.  Many  trans- 
actions which  have  been  completed  and  which  would  be  giffected  by 
an  effective  date  prospectively  will  actually  suffer  as  a  result  of 
that,  even  though  it  is  on  a  retroactive  provision — a  prospective 
provision.  You  can  think  of  many  situations:  the  tax-free  municipal 
bond  where  the  interest  became  taxable  after  an  effective  date,  for 
example,  or  someone  who  owns  a  home  and  the  interest  now  be- 
comes nondeductible  on  the  mortgages,  prospectively,  but  really  af- 
fecting the  person.  Then  you  might  have  executives — and  we  saw 
this  recently — ^who  have  deferred  income  over  many,  many  years 
which  will  become  payable  after  the  effective  date  of  the  act  at  a 
higher  rate,  or  who  maybe  have  property  which  had  appreciated 
greatly  over  many  years  sold  after  the  effective  date.  But  in  a 
broad  sense,  those  are  only  nominally  prospective.  They  really  have 
a  retroactive  impact. 

Incidentally,  Justice  Scalia  referred  to  this  as  bait-and-switch 
taxation  when  he  talked  about  retroactivity. 

Well,  let  me  just  close  by  saying  this:  I  think  it  is  a  very  impor- 
tant precept  that  we  meet  the  expectations  of  taxpayers  in  terms 
of  fundamental  fairness,  honoring  their  good-faith  reliance  upon 
the  law.  And  there  is  a  sort  of  natural  abhorrence,  as  you  pointed 
out.  Senator,  to  changing  the  rules  of  the  game  midstream.  And  I 
think  that  it  would  not  be  a  bad  idea  to  pin  on  the  walls  of  Con- 
gress some  large  signs  exclaiming:  "Do  not  tax  taxpayers  by  sur- 
prise." "Respect  taxpayers'  prior  alliance  and  changes  of  position." 
"Give  taxpayers  notice  of  congressional  plans  and  projected  dates 
for  tax  law  changes."  These  are  all  important  precepts,  and  they 
strengthen  confidence  in  the  law,  confidence  in  our  self-assessment 
tax  system. 

But  having  said  this,  I  strongly  urge  that  it  would  be  unwise  tax 
policy  to  flatly  deny  Congress  the  flexibility  needed,  one,  to  meet 
special  fiscal  demands  of  the  Nation,  and,  two,  to  counter  its  own 
oversights,  as  Senator  Simon  referred  to,  as  well  as  any  unantici- 
pated abuses  by  taxpayers. 
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To  respond  to  the  rapid  and  constant  changes  occurring  in  our 
society,  Congress  must  have  in  hand  all  the  tools,  including  the 
ability  to  set  effective  dates  that  are  retroactive  in  nature,  not  only 
to  meet  its  own  legislative  responsibilities,  but  also  to  enable  our 
tax  administrators  and  our  courts  to  fulfill  their  assigned  roles. 

To  the  extent  that  congressional  misuse  of  power  or  disregard  of 
public  expectations  is  perceived,  fortunately  in  our  democracy  there 
is  always  the  monitoring  mechanism  of  the  ballot  box. 

[The  prepared  statement  of  Mortimer  Caplin  follows:] 

Prepared  Statement  of  Mortimer  Caplin 

My  name  is  Mortimer  Caplin,  a  member  of  the  Washington  law  firm  of  CapUn 
&  Drysdale.  I  served  as  U.S.  Commissioner  of  Internal  Revenue  from  early  1961  to 
the  Fall  of  1964,  during  the  Kennedy  and  Johnson  years,  and  have  speciaUzed  in 
tax  law  for  over  40  years.  It  is  a  privilege  to  accept  your  invitation  to  testify  at  these 
hearings. 

I  do  not  believe  it  wise  to  amend  the  Constitution  or  to  adopt  legislation  that:  (1) 
Bars  the  imposition  of  a  federal  tax  before  the  date  of  enactment  of  the  tax  or  (2) 
Prohibits  the  retroactive  application  of  either  a  tax  increase  or  any  other  amend- 
ment to  the  Internal  Revenue  Code.  Rather,  I  would  continue  the  existing  flexibility 
in  the  normal  legislative  process  in  order  to  meet  the  varying  needs  and  exigencies 
of  our  complex  and  ever-changing  tax  system.  For  at  least  the  past  50  to  60  years, 
congressional  power  to  enact  some  measure  of  retroactivity  has  oeen  reasonably  ap- 
plied in  tax  legislation  and  consistently  upheld  by  the  Supreme  Court. 

Never  in  its  history  has  the  Supreme  Court  struck  down  an  income  tax  provision 
on  the  grounds  of  retroactivity.  In  decisions  back  in  the  1920s,  it  did  deny-retro- 
active  application  of  an  estate  tax  provision  under  the  Revenue  Act  of  1918  and  ret- 
roactive appHcation  of  the  first  gift  tax  under  the  Revenue  Act  Of  1924;  although 
it  is  now  almost  universally  agreed  that  the  modem  Supreme  Court  would  not  find 
unconstitutionality  even  in  these  cases.  Indeed,  in  its  most  recent  decisions,  the 
court  has  given  sweeping  approval  to  retroactive  amendments  to  three  very  different 
sections  of  the  Internal  Revenue  Code — ^upholding  the  retroactive  elimination  of  an 
estate  tax  deduction  in  United  States  v.  Carlton  (June  13,  1994),  the  retroactive  de- 
nial of  a  lifetime  gift  tax  exemption  in  United  States  v.  Hemme  (1986),  and  the  ret- 
roactive application  of  the  amended  minimum  tax  to  a  pre-enactment  sale  of  real 
estate  in  United  States  v.  Darusmont  (1981) 

Each  of  these  decisions  had  its  footings  in  the  beUef  that  Congress  had  acted  rea- 
sonably and  that  the  retroactivity  was  neither  "harsh  and  oppressive"  nor  "arbitrary 
and  irrational."  Today,  all  that  the  Court  asks  is  that  the  retroactive  appUcation  of 
the  tax — provision  be  "rationally  related  to  a  legitimate  legislative  purpose."  And  in 
the  eyes  of  Justice  O'Connor,  at  least,  "it  is  sufficient  for  due  process  analysis  if 
there  exists  some  legitimate  pxirpose  underlying  the  retroactive  provision";  and  rais- 
ing revenue  in  an  informed  and  balanced  fashion  certainly  falls  within  this  stand- 
ard. 

As  a  practical  matter,  the  Supreme  Covut  has  granted  the  broadest  of  discretion 
to  Congress  in  deciding  when  retroactivity  is  appropriate  and  under  what  condi- 
tions. At  the  same  time,  both  Congress  and  the  Treasury,  in  exercising  this  discre- 
tion, have  been  very  sensitive  to  the  concepts  of  fairness  and  the  expectations  of  tax- 
payers, and  have  generally  striven  for  tax  legislation  that  is  prospective  in  the  com- 
monly understood  sense — i.e.,  appUcable  omy  to  post-enactment  transactions  and 
events. 

On  the  eve  of  the  adoption  of  the  sweeping  Tax  Reform  Act  of  1986,  for  example, 
then  Ways  and  Means  Chairman  Dan  Rostenkowski  (D-IU.)  promised  that  the 
pending  tax  legislation  wovild  avoid  "abrupt  and  arbitrary  changes,"  observing  that 
"no  person  should  be  pensdized  tomorrow  for  doing  something  that's  perfectly  per- 
missible today."  Shortly  thereafter,  he  joined  with  Senator  Bob  Packwood  (R-Ore.) 
in  stating:  "we  beUeve  that  the  effective  date  of  [the  change]  should  not  be  inconsist- 
ent with  the  reasonable  expectations  [of  taxpayers]  based  on  law  *  *  *  in  effect  at 
the  time  the  [asset]  was  purchased." 

An  interesting  example  of  congressional  self-restraint  is  found  in  the  1950  revi- 
sion of  tiie  formula  for  taxing  life  insurance  companies  which  had  paid  little  or  no 
income  taxes  for  1947  through  1949.  In  1949,  a  Joint  Resolution  was  passed  by  both 
houses  to  impose  taxes  for  all  these  years,  but  in  the  final  1950  Act  the  new  rules 
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were  applied  only  to  1949  and  1950.  As  the  Senate  Finance  Committee  Report  ex- 
plained: 

Your  committee  does  not  believe  it  advisable  to  apply  the  formula  retro- 
actively to  the  years  1947  and  1948.  The  returns  for  those  years  were  filed 
some  time  ago;  the  books  of  the  companies  have  been  closed:  and  in  some 
cases  no  reserves  were  established  to  cover  the  Federal  tax  liability  *  ♦  * 
[S]ome  companies  had  made  commitments  in  those  years  relying  on  the  fact 
that  no  Federal  income  tax  was  payable  under  existing  law.  Hence,  the  pay- 
ment of  the  tax  now  could  impose  a  hardship  upon  the  poUcyholders. 

This  is  consistent  with  a  common-congressional  practice  of  alerting  the  public  to 
its  intention  to  adopt  a  particular  provision  of  tax  law  and  then  tying  any  retro- 
activity to  the  date  of  the  announcement.  The  date  may  take  many  forms — a  presi- 
dential speech,  a  committee  announcement  or  press  release,  the  introduction  of  a 
specific  bill,  the  released  of  a  committee  report  and  bill,  the  date  the  bill  is  passed 
by  both  houses,  or  the  date  of  enactment  itself 

Patterns  of  retroactivity  employed  by  Congress  have  previously  been  analyzed  in 
great  detail:^ 

1.  Legislation  is  commonly  made  retroactive  to  the  beginning  of  the  year 
of  enactment.  At  times,  too,  there  are  provisions  enacted  shortlv  after  the 
end  of  the  first  year  to  which  they  are  retroactively  made  applicable. 

2.  Provisions  which  are  nominally  prospective  only  will  frequently  have 
future  appUcation  to  transactions  irrevocably  entered  into  years  previously. 
In  contrast,  Congress  will  at  times  exempt  situations  entirely  wnen  before 
the  date  of  enactment,  transactions  had  been  completely  culminated  or  even 
where  only  binding  contracts  or  other  commitments  had  been  made. 

3.  Retroactivity  may  be  employed  to  eUminate  a  "loophole"  or  "unintended 
benefit,"  although  even  here-— depending  upon  the  egregiousness  or  the  rev- 
enue loss  at  stake— Congress  leans  towards  post-enactment  appUcation. 

4.  Retroactivity  is  at  times  adopted  to  correct  "technical"  errors  in  prior 
legislation — "technical,"  "clerical,"  "typographical,"  or  "grammatical"  errors. 
Related  to  this  is  the  so-called  "claniying"  amendment,  made  to  "reflect"  a 
supposed  "Congressional  intent,"  which  is  usually  made  retroactive  but  may 
be  made  prospective  when  doubt  exists  about  the  meaning  of  the  prior  law. 

5.  Mention  should  also  be  made  of  legislation  which  confers  a  benefit  on 
ta^^ayers  or  corrects  hardships  inadvertently  created  in  previously  enacted 
legislation.  Here  retroactivity  is  generally  considered  unobjectionable,  al- 
though recognition  must  be  given  to  the  cost-shifting  effect  of  the  overall 
burden  on  oQier  taxpayers. 

On  balance,  Congress  has  exercised  its  discretion  with  great  care  and  deep  con- 
cern for  the  man-in-the-street's  views  on  what  is  meant  by  retroactivity  and  what 
is  fair  and  reasonable  under  existing  circumstances.  It  has  demonstrated  a  great 
deal  of  self-restraint  by  frequently  providing  for  "grandfathering" — exempting  fi-om 
the  new  changes  the  future  income  or  deductions  flowing  from  transactions  com- 
pleted before  the  effective  date — and  also  by  providing  liberal  delayed  and  phased- 
in  effective  dates,  as  well  as  other  transition  devices,  so  as  to  avoid  hardship  and 
claims  of  unfairness.  Not  that  it  has  always  been  successful  in  the  eyes  of  the  pub- 
lic; for  under  the  1986  Tax  Reform  Act,  for  example,  many  criticisms  were  made  of 
its  failure  to  grandfather  and  provide  other  transition  relief  for  numerous  locked- 
in  positions  taken  under  preexisting  law. 

In  a  different  context,  excessive  use  of  transition  rules  has  been  sharply  criticized 
when  employed  to  gain  votes  for  particuleir  tax  legislation.  The  targeted  abuse  here 
is  the  so-called  "rifle-shot"  transition  rule,  narrowly  drawn  to  grant  transitional  re- 
Uef  for  a  very  specific  taxpayer.  The  Senate  Finance  Committee  reported  that  the 
1986  Tax  Reform  Act  contained  650  rifle-shot  transitional  rules  which,  according  to 
the  conservative  estimate  of  then  chairman  Senator  Bob  Packwood,  cost  $10.6  bil- 
lion in  lost  revenue,  but  was  viewed  as  crucial  to  the  passage  of  the  Act.  Congress- 
man Jim  Kolbe  (Rr-Ariz.)  critically  said  they  were  "really  nothing  more  than  gifts 
of  immunity  fi-om  the  adverse  changes  brought  on  by  the  bill."  In  turn,  Senator  Carl 
Levin  (D-Mich.)  referred  to  them  as  "nothing  less  than  a  tax  break  for  a  sjpecial 
company  *  *  *".  And  playing  on  this  theme,  J.  Roger  Mentz,  then  Assistant  Treas- 
ury Secretary  for  Tax  Policy,  ruefiilly  observed:  "This  is  somewhat  less  than  the  fin- 
est demonstration  of  democracy  in  action,  but  I  regard  it  as  the  price  of  reform." 


iLaiirens  Williams,  Retroactivity  in  the  Federal  Tax  Field,  12  U.S.C.  Law  School  Tax  Inst. 
79  (1960)  (former  Assistant  Secretary  of  the  Treasury  and  Head  of  Legal  Advisory  Staff). 
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In  the  design  of  transition  rules,  it  has  been  said,  "The  act  of  lobbying  achieves 
its  grandest  moments." 

CONCLUSION 

Retroactivity  is  commonly  regarded  as  involving  new  rules  applied  to  already  com- 

Bleted  transactions.  Yet,  economists  and  experts  in  taxation,  including  the  Treasvuy 
lepartment,  have  pointed  out  that  all  effective  dates — including  Qiose  that  are 
nominally  prospective — are  indeed  inherently  retroactive. 

Think  of  tax  legislation  that  has  an  effective  date  as  of  the  beginning  of  the  cal- 
endar ye£ir  next  following  the  date  of  enactment.  In  this  setting,  think  of  the  owner 
of  tax  free  municipal  bonds  whose  interest  will  become  taxable  only  after  the  new 
effective  date;  or,  the  owner  of  a  home  whose  mortgage  interest  for  the  first  time 
will  become  non-deductible  after  the  new  effective  date;  or,  the  executive  whose  long 
acciunulated  deferred  compensation  will  become  payable — or  whose  long-held  appre- 
ciated asset  is  now  planned  for  sale — after  the  new  effective  date  of  a  rate  increase. 
Reeilistically,  it  would  have  to  be  said  that  this  nominally  prospective  effective  date 
is  in  a  very  large  sense  retroactive. 

Professor  Michael  Graetz  has  ably  shown  why,  practically  speaking,  all  effective 
dates  have  a  retroactive  impact:^ 

Because  all  changes  in  law,  whether  nominally  retroactive  or  nominally 
prospective,  will  have  an  economic  impact  on  the  value  of  existing  assets 
or  on  existing  expectations,  the  distinctions  commonly  drawn  between  retro- 
active and  prospective  effective  dates  are  illusory  ♦  *  *  Therefore,  purport- 
edly prospective  changes  in  the  law  that  alter  people's  expectations  about 
their  earning  prospects  or  their  potential  savings  or  consumption,  or,  as  is 
very  often  the  case,  alter  the  value  of  an  asset  ♦  ♦  *  have  retroactive  ef- 
fects. Understood  this  way,  all  changes  in  tax  law — indeed,  I  think,  all 
changes  in  economic  laws — are  inherently  retroactive. 

Supreme  Court  Justice  Harry  Blackmun,  in  his  recent  msyority  opinion  in  the 
Carlton  case,  subscribed  to  this  view  in  noting,  "An  entirely  prospective  change  in 
the  law  may  disturb  the  relied-upon  expectation  of  individuals,  but  such  a  change 
would  not  be  deemed  therefore  to  oe  violative  of  due  process." 

***** 

Despite  this  broad  appraisal  of  retroactivity,  tax  laws  must  consistently  seek  to 
meet  uie  American  public's  perception  of  fundamental  fairness — honoring  taxpayers' 
good  faith  reliance  on  existing  law  and  an  abhorrence  to  changing  the  rules  of  the 
game  midstream.  "Bait-and-switch"  taxation  has  been  roundly  criticized,  and  it 
might  not  be  a  bad  idea  to  pin  on  the  walls  of  Congress  large  posters  exclaiming: 
"Do  not  take  taxpayers  by  surprise."  "Respect  taxpayers'  prior  reliance  and  changes 
of  position."  "Give  taxpayers  advance  notice  of  congressional  plans  and  projected 
dates  for  tax  law  changes."  These  are  all  important  precepts  in  building  respect  and 
confidence  in  our  voluntary  self-assessment  system.  And,  with  them  in  mind,  tax 
legislation  whenever  possible  should  have  as  its  goal  effective  dates  prospective  in 
nature,  not  retroactive  in  the  sense  generally  understood. 

Having  said  this,  however,  I  strongly  urge  that  it  is  unwise  to  deny  Congress  the 
flexibility  needed  (1)  for  meeting  the  fiscal  demands  of  the  nation  and  (2)  for  coun- 
tering its  own  oversights  as  well  as  unanticipated  abuses  by  taxpayers.  To  meet  the 
rapid  and  constant  changes  occurring  in  our  society.  Congress  must  have  in  hand 
all  the  tools — including  tne  ability  to  set  effective  dates  retroactive  in  nature — not 
only  to  meet  its  legislative  responsibilities,  but  also  to  enable  our  tax  administrators 
and  courts  to  fiilfiU  their  assigned  roles — in  an  efficient  and  reasonable  fashion. 

To  the  extent  congressionm  misuse  of  power  or  disregard  of  public  expectations 
is  perceived,  fortunately  in  our  democracy  there  is  always  the  monitoring  mecha- 
nism of  the  ballot  box. 

Mortimer  Caplin, 

Washington,  D.C. 


BIBUOGRAPHY 


Saul  Levmore,  The  Case  for  Retroactive  Taxation,  XXII  JOURNAL  OF  LEGAL 
STUDIES  265  (1993) 


2  Michael  J.  Graetz,  Retroactivity  Revisited,  98  HARV.  L.  REV.  1820,  1822  (1985). 


20 

John  A.  McGuire,  Passive  Activity  Losses,  17  JOURNAL  OF  REAL  ESTATE  TAX- 
ATION 279  (1990) 

Lawrence  Zelenak,  Are  Rifle  Shot  Transition  Rules  and  Other  Ad  Hoc  Tax  Legisla- 
tion Constitutional?,  44  TAX  L.  REV.  563  (1989) 

Packwood / Rostenkowski  Statement  on  Effective  Dates  of  Tax  Reform,  26  TAX 
NOTES  1192  (March  25,  1985) 

Michael  J.  Graetz,  Retroactivity  Revisited,  98  HARV.  L.  REV.  1820  (1985) 

Stephen  R.  Munzer,  A  Theory  of  Retroactive  Legislation,  61  TEX.  L.  REV.  425 
(1982) 

Michael  J.  Grae'z,  Implementing  a  Progressive  Consumption  Tax,  92  HARV.  L. 
REV.  1575  (1979) 

Evaluation  of  the  Proposed  Model  Comprehensive  Income  Tax,  32  TAX  LAWYER 
563  (1979) 

U.S.  Department  of  Treasury,  Blueprints  for  Basic  Tax  Reform,  Ch.  6  (1977) 

Michael  J.  Graetz,  Legal  Transitions:  The  Case  of  Retroactivity  in  Income  Tax  Re- 
vision, 126  U.  PA.  L.  REV.  47  (1977) 

Michael  J.  Mclntjrre,  Transition  Rules:  Learning  to  Live  with  Tax  Reform,  4  TAX 
NOTES,  August  30,  1976,  at  7. 

Note,  Retroactivity  of  Tax  Legislation:  A  Report  by  the  Committee  on  Tax  Policy, 
Tax  Section,  New  York  State  Bar  Association,  29  TAX  LAWYER  21  (1975) 

Note,  Setting  Effective  Dates  for  Tax  Legislation:  A  Rule  of  Prospectivity,  84 
HARV.  L.  REV.  436  (1970) 

Edwin  S.  Cohen,  The  Administration's  interim  Program  of  Tax  Reform  and  Relief, 
47  TAXES  325  (1969) 

Laiu-ens  Williams,  Retroactivity  in  the  Federal  Tax  Field,  12  U.S.C.  Law  School 
Tax  Inst.  79  (1960) 

Charles  B.  Hochman,  The  Supreme  Court  and  the  Constitutionality  of  Retroactive 
Legislation,  73  HARV.  L.  REV.  692  (1960) 

Alan  S.  Novick  and  Ralph  I.  Petersberger,  Retroactivity  in  Federal  Taxation:  Part 
II,  37  TAXES  449  (1959) 

Alan  S.  Novick  and  Ralph  I.  Petersberger,  Retroactivity  in  Federal  Taxation,  37 
TAXES  407  (1959) 

Closing  Agreements,  Rev.  Rul.  5&-322,  1956-2  C.E.  963 


21 


Commentaries 

on  the 

Laws  of  England 

William  Blackstone 

A  Facsimile  of  the  First  Edition 
ofl765-1769 

VOLUME  I 

Of  the 

Rights  of  Persons 

1765 


With  an  Introduction  by  Stanley  N.  Katz 


The  University  of  Chicago  Press 
Chicago  &  London 


22 
§.2.  L  A  w  s    //i  general,  45 


I F  man  were  to  live  In  a  ftate  of  nature,   unconne(fled  with 
other  individuals,  there  would  be  no  occafion  for  any  other  laws, 
than  the  law  of^  nature,  and  the  law  of  God.    Neither  could  any- 
other  law  pofTibly  exiil ;   for  a  law  always  fuppofes  fome  fuperior 
who  is  to  make  it ;    and  in  a  ilate  of  nature  we  are  all  equal, 
without  any  other  fuperior  but  him  who  is  the  author  of  our  be- 
ing.    But  man  was  formed  for  fociety  ;    and,   as  is  demonflrated 
by  the  writers  on  this  fubjed:^  is  neither  capable  of  living  alone, 
nor  indeed  has  the  courage  to  do  it.    However,  as  it  is  impoffiblc 
for  the  whole  race  of  mankind  to  be  united  in  one  great  fociety, 
they  muft  necefTarily  divide  into  many  ;   and  form  feparate  ftates, 
commonwealths,  and  nations  ;  entirely  independent  of  each  other, 
and  yet  liable  to  a  mutual  intercourfe.    Hence  arifes  a  third  kind 
of  law  to  regulate   this  mutual  intercourfe,   called   *'  the  law  of 
**  nations  ;"    which,    as  none  of  thefe  flates   will  acknowlegc  a 
fuperiority  in  the  other,   cannot  be  di(ftated  by  either  ;    but  de- 
pends entirely  upon   the  rules  of  natural  law,    or  upon  mutual 
compafts,  treaties,  leagues,  and  agreements  between  thefe  feveral 
comrriunities  :    in  the  conftruftion  alfo  of  which  compafts  we 
have  no  other  rule  to  refort  to,  but  the  law  of  nature  ;   being  the 
only  one  to  which   both   communities  are  equally  fubjedt  :    and 
therefore  the  civil  law"  very  juftly  obferves,   that  quod  naturalis 
ratio  inter  omnes  homines  conjlituitt  vacatur  jus  gentium. 

Th  u  s  much  I  thought  it  neceffary  to  premife  concerning  the 
law  of  nature,   the  revealed  law,  and  the  law  of  nations,   bcfortt 
*  I'ufFcnJorf,  /.  7.  c.  i,  compared  with  Barbcyrac's  commentary.  *  //.  i.  1.9. 

Fa  I  pro- 
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I  proceeded  to  treat  more  fully  of  the  principal  fubjeiV  of  this 
fedtion,  municipal  or  civil  law ;  that  is,  the  rule  by  which  parti- 
cular diftricfts,  communities,  or  nations  are  governed  ;  being  thus 
defined  by  Juftinian  **,  *'jus  civile  ejl  quod  qui/que  fibi  populus  con- 
**Jlituity  I  call  it  municipal  law,  in  compliance  with  common 
fpeech  ;  for,  tho'  flridtly  that  expreflion  denotes  the  particular 
cuftoms  of  one  fmgle  municipium  or  free  town,  yet  it  may  with 
fufficient  propriety  be  applied  to  any  one  ftate  or  nation,  which 
is  governed  by  the  fame  laws  and  cuiloms. 

Municipal  law,  thus  underflood,  is  properly  defined  to 
be  "  a  rule  of  civil  condu<5t  prefcribed  by  the  fupreme  power  in 
"a  Hate,  commanding  what  is  right  and  prohibiting  what  is 
«*  wrong."  Let  us  endeavour  to  explain  it's  feveral  properties,  as 
they  arife  out  of  this  definition. 

And,  firft,  it  is  a  rule  \  not  a  tranfient  fudden  order  from  a 
fuperior  to  or  concerning  a  particular  perfon  ;  but  fomething  per- 
manent, uniform,  and  univerfal.  Therefore  a  particular  a(ft  of 
the  legiflature  to  confifcate  the  goods  of  Titius,  or  to  attaint  him 
of  high  treafon,  does  not  enter  into  the  idea  of  a  municipal  law  : 
for  the  operation  of  this  adl  is  fpcnt  upon  Titius  only,  and  has 
no  relation  to  the  community  in  general  ;  it  is  rather  a  fentence 
than  a  law.  But  an  a(5l  to  declare  that  the  crime  of  which  Titius 
is  accufed  fhall  be  deemed  high  treafon  j  this  has  permaaency, 
uniformity,  and  univerfality,  and  therefore  is  properly  a  rule. 
It  is  alfo  called  a  ruky  to  diftinguifh  it  from  advice  or  counfely 
which  we  are  at  hberty  to  follow  or  not,  as  we  fee  proper';  and 
to  judge  upon  the  reafonablenefs  or  unreafonablenefs  of  the  thing 
advifed.  Whereas  our  obedience  to  the  laio  depends  not  upon 
our  approbation,  but  upon  the  maker  s  'will.  Counfel  is  only  mat- 
ter of  perfuafion,  law  is  matter  of  injondlion  ;  counfel  ads  only 
upon  the  willing,  law  upon  the  unwilling  alfo. 

It 
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I T  is  alfo  called  a  m/e,  to  diftingulfli  it  from  a  compacl  or 
agreement ;  for  a  compa(ft  is  a  promife  proceeding  from  us,  law 
is  a  command  dire<fted  to  us.  The  language  of  a  compadt  is,  "  I 
"will,  or  will  not,  do  this;"  that  of  a  law  is,  "  thou  fhalt,  or 
"  (halt  not,  do  it."  It  is  true  there  is  an  obligation  which  a 
compadl  carries  with  it,  equal  in  point  of  confcience  to  that  of  a 
law;  but  then  the  original  of  the  obligation  is  different.  In  corn- 
pads,  we  ourfelves  determine  and  promife  what  (hall  be  done, 
before  we  arc  obliged  to  do  it ;  in  laws,  we  are  obliged  to  a<ft, 
without  ourfelves  .determining  or  promifmg  any  thing  at  all. 
Upon  thefe  accounts  law  is  defined  to  be  <•  a  rule." 

Municipal  law  is  alfo  **  a  rule  of  civil  conducf."  Thib  dil- 
tinguiHies  municipal  law  from  the  natural,  or  revealed  ;  the  for- 
mer of  which  is  the  rule  of  moral  condudt,  and  the  latter  not 
only  the  rule  oi  moral  condudt,  but  alfo  tlie  rule  of  faith.  Thefe 
regard  man  as  a  creature,  and  point  out  his  duty  to  God,  to  him- 
felf,  and  to  his  neighbour,  confidered  in  the  light  of  an  indivi- 
dual. But  municipal  or  civil  law  regards  him  alfo  as  a  citizen, 
and  bound  to  other  duties  towards  his  neighbour,  than  thofe  of 
mere  nature  and  religion  :  duties,  which  he  has  eng;\gcd  in  by 
enjoying  the  benefits  of  the  common  union  ;  and  wliich  amount 
to  no  more,  than  that  he  do  contribute,  on  his  part,  to  ihe  lub- 
fillence  and  peace  of  the  fociety. 

It  is  likewife  "a  rule  prfcribcd."  Becaufe  a  bare  refolution, 
confined  in  the  breaft  of  the  legillator,  without  manifefting  itfclf 
by  Ibme  external  fign,  can  never  be  properly  a  law.  It  is  requi- 
fite  that  this  refolution  be  notified  to  the  people  who  are  to  obey 
it.  But  the  manner  in  which  this  notification  is  to  be  mad'^,  r- 
matter  of  very  great  indifference.  It  may  be  notified  by  univerfr.l 
tradition  and  long  practice,  which  fuppofes  a  previous  publi^-a- 
tion,  and  is  the  cafe  of  the  common  law  of  England.  It  may  be 
notified,  viva  voce,  by  of^cers  appointed  for  that  purpole,  as  is 
done  with  regard  to   proclamations,   and  fuch  adls  of  parliament 

a«. 
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as  arc  appointed  to  be  publicly  read  in  churches  and  other  aH'ein- 
blies.  It  may  laftly  be  notified  by  writing,  printing,  or  the  like  ; 
■which  is  the  general  courle  taken  with  all  our  a<fts  of  parliament. 
Yet,  whatever  way  is  made  ule  of,  it  is  incumbent  on  the  pro- 
mulgators to  do  it  in  the  mofl  public  and  perfpicuous  manner  ; 
not  like  Caligula,  who  (according  to  Dio  Caffius)  wrote  his  laws 
in  a  very  fmall  character,  and  hung  them  up  upon  high  pillars, 
the  more  efFe(ftually  to  enfnare  the  people.  There  is  flill  a  more 
unreafonable  method  than  this,  which  is  called  making  of  laws 
ex  pojl  faSlo  j  when  after  an  acflion  is  committed,  the  legiflator 
then  for  the  firft  time  declares  it  to  have  been  a  crime,  and  in- 
flidts  a  punifhment  upon  the  perfon  who  has  committed  it ;  here 
it  is  impofTible  that  the  party  could  forefec  that  an  aftion,  inno- 
cent when  it  was  done,  Ihould  be  afterwards  converted  to  guilt 
by  a  fubfequent  law  ;  he  had  therefore  no  caufe  to  abflain  from 
it ;  and  all  punifhment  for  not  abftaining  muft  of  confequence  be 
cruel  and  unjuft'.  All  laws  (hould  be  therefore  made  to  com- 
mence in  future,  and  be  notified  before  their  commencement ; 
which  is  implied  in  the  term  **  prefer ibed."  But  when  this  rule 
is  in  the  ufual  manner  notiified,  or  prefcribed,  it  is  then  the  fub- 
jcdl's  bufinefs  to  be  thoroughly  acquainted  therewith  ;  for  if  ig- 
norance, of  what  he  might  know,  were  admitted  as  a  legitimate 
excufe,  the  laws  would  be  of  no  effed:,  but  might  always  be  elu- 
ded with  impunity. 

But  farther  :  municipal  law  is  **  a  rule  of  civil  condud:  pre- 
**  fcribed  by  the  fupreme  poiver  in  a  fate."  For  legillature,  as  was 
before  obferved,  is  the  greatefl  a<fl  of  fuperiority  that  can  be  ex- 
crcifed  by  one  being  over  another.  Wherefore  it  is  requifite  to 
the  very  clfence  of  a  law,  that  it  be  made  by  the  fupreme  power. 
Sovereignty  and  legiflature  are  indeed  convertible  terms;  one  can- 
not fubfift  without  the  other. 

'   Such  laws  among  the  Romans  wrrc  de-  "  -vatij  hominilus  irrogari^  id  enlm  ejl  pr'tiji- 

n'->minated   priviltgia,    or    private    laws,    of  "  Ugiunt.    Nemo  un^uamtulit,  nihil iji  crudtUut, 

uhich  Cicero  <Jt /fo-^3.  19.   and    in   his  ora-  *^  nihil ptrnicioftus,  nihil  quod  minus  hate  ci'ui- 

«ion  fro  domo,  1 7 .  thus  fpealcs  ;    "  yaant  Ugct  ' '  /at  fcrrt  fejpt." 
"/iifralae,  vttatit  dueJtcim  lalulat,  IrgtJ  /m- 

This 


26 

Senator  Simon.  Thank  you  very,  very  much,  Mr.  Caplin. 
Mr.  Schmitz? 

STATEMENT  OF  JOSEPH  E.  SCHMITZ 

Mr.  Schmitz.  Good  afternoon.  First  of  all,  I  would  like  to  thank 
Senator  Coverdell  for  inviting  me  to  testify  today,  and  thank  you. 
Chairman  Simon,  for  allowing  me  to  testify.  My  name  is  Joseph 
Schmitz,  and  I  am  an  attorney  in  private  practice  here  in  Washing- 
ton. I  have  never  worked  for  the  IRS.  I  have,  however,  published 
a  number  of  articles  on  retroactivity  and  other  constitutional  is- 
sues. 

Earlier  this  year,  I  represented  Senator  Coverdell  and  41  other 
Members  of  Congress  in  an  amici  curiae  brief  to  the  U.S.  Supreme 
Court  in  the  Carlton  case,  which  dealt  with  retroactive  Federal 
taxes. 

By  the  way.  Senator  Simon,  42  of  your  colleagues  did  raise  the 
ex  post  facto  clause  in  that  case,  in  the  brief  that  I  wrote.  The  Su- 
preme Court  decided  just  to  ignore  it. 

This  afternoon  I  would  like  to  summarize  the  more  extensive 
comments  I  submitted  yesterday,  after  which  I  would  be  glad  to  an- 
swer any  questions.  Attached  to  my  comments  are  both  a  copy  of 
the  amici  brief  and  an  article  I  co-authored  last  September  regard- 
ing last  August's  retroactive  tax  increase,  all  of  which  I  would  like 
to  ask  be  included  in  the  record. 

Senator  Simon.  It  will  be  included  in  the  record. 

Mr.  Schmitz.  Before  I  discuss  the  constitutional  implications  of 
the  Carlton  case  which  the  Court  decided  on  June  13th,  I  would 
like  to  tell  a  true  story  about  a  telephone  call  I  received  last  Au- 
gust from  an  investment  bank  in  Boston.  The  caller  was  outraged 
over  the  tax  increase  about  to  be  enacted.  The  retroactive  element 
of  the  1993  tax  increase  was  about  to  cost  him  more  than  $50,000 
in  additional  taxes.  That  is  just  the  retroactive  element  of  it.  As  a 
result,  he  was  forced  to  divert  the  money  he  had  been  saving  for 
a  major  home  repair  project  to  pay  the  retroactive  taxes. 

But  that  was  not  the  end  of  the  story.  The  contractor  and  the 
subcontractors  were  also  out  of  jobs  on  which  they  had  planned. 
Moreover,  the  lumber,  hardware,  and  plumbing  suppliers  for  the 
project  lost  business.  Think  of  the  ripple  impact  of  thousands  of 
other  taxpayers  across  the  country  who  could  not  hire  the  contrac- 
tors they  were  planning  to  hire,  who  in  turn  could  not  pay  the  car- 
penters, plumbers,  and  electricians,  who  in  turn  could  not  buy  the 
new  cars  and  new  appliances.  And  the  story  goes  on  and  on. 

It  is  no  wonder  the  Wall  Street  Journal  recently  ran  an  article 
entitled  "Higher  Retroactive  Tax  on  Wealthy  Is  Blamed,  in  Part, 
for  Slowing  Growth."  In  that  article,  an  economist  from  New  Eng- 
land predicted  that  the  1993  retroactive  tax  increase  will  have  the 
effect  of  "holding  back  spending  through  1996." 

Notwithstanding  the  serious  personal  and  economic  consequences 
of  last  year's  retroactive  tax  increase,  few  in  Government  have 
stepped  forward  to  protect  taxpayers.  Moreover,  the  intervening  de- 
cision of  the  Supreme  Court  in  Carlton  suggests  that  the  Supreme 
Court  is  unwilling  to  impose  any  meaningful  restraints  on  future 
retroactive  tax  increases. 
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At  this  point,  I  would  just  like  to  respond  to  one  of  the  questions 
that  you  asked  earlier,  Senator  Simon,  and  Senator  Coverdell 
touched  on  it,  but  I  would  just  like  to  clarify  it. 

The  issue  is  not  whether  Congress  can  correct  mistakes  they 
make.  The  issue  is  whether  the  correction  should  be  prospective  or 
retroactive.  And  I  do  not  see  any  justification  whatsoever  for  cor- 
recting mistakes  prospectively  only.  Sure,  you  are  going  to  lose 
money,  but  it  was  Congress'  mistake. 

The  Supreme  Court  in  Carlton  upheld  a  tax  amendment  enacted 
by  Congress  in  1987,  effective  back  to  1986,  thereby  totally  frus- 
trating one  of  Jerry  Carlton's  investments  in  the  meantime,  a  legal 
investment  under  the  1986  law.  A  Federal  appeals  court  in  Califor- 
nia overturned  the  retroactive  law,  calling  it  'so  harsh  and  oppres- 
sive as  to  transgress  the  constitutional  limitation."  According  to  the 
Supreme  Court,  however,  the  due  process  clause  of  the  Constitu- 
tion requires  only  that  "the  retroactive  application  of  a  statute  is 
supported  by  a  legitimate  legislative  purpose  furthered  by  rational 
means."  As  Justice  Scalia  said  in  his  concurrence  in  the  opinion, 
that  basically  means  nothing. 

The  Supreme  Court's  reversal  of  the  appeals  court's  decision  in 
Carlton  addresses  only  the  due  process  challenge  raised  by  Mr. 
Carlton  in  that  case,  even  though  42  Members  of  Congress  had  also 
argued  to  the  Court  that  other  provisions  of  the  Constitution,  in- 
cluding the  ex  post  facto  clause,  were  implicated.  Theoretically, 
therefore,  another  retroactive  tax  case  might  come  up  to  the  Court 
under  a  different  provision  of  the  Constitution,  perhaps  even  under 
the  ex  post  facto  clause,  which,  as  I  will  discuss  today — if  I  have 
the  time — has  never  been — the  Federal  ex  post  facto  has  never 
been  independently  and  definitively  adjudicated  by  the  Supreme 
Court.  The  Calder  v.  Bull  decision  involved  the  State  ex  post  facto 
clause,  which  is  a  different  provision. 

In  any  event,  the  Supreme  Court  by  its  Carlton  decision  has,  in 
effect,  deferred  the  issue  to  the  constitutional  amendment  process 
for  resolution.  The  critical  questions  now  for  this  committee  and  ul- 
timately for  the  American  people  are:  number  one,  whether  Con- 
gress is  willing  to  restrain  itself  from  enacting  retroactive  tax  laws 
through  a  referral  of  a  constitutional  amendment  to  the  States; 
and,  number  two,  if  so,  how  should  such  an  amendment  be  worded? 
Senator  Coverdell's  draft  amendment  is  an  excellent  vehicle  for  ad- 
dressing at  least  the  first  question.  There  may  be  some  modifica- 
tions to  the  wording,  but  that  is  the  critical  question  that  needs  to 
be  addressed  in  the  first  instance. 

I  have  just  a  couple  more  minutes  of  prepared  remarks. 

Senator  Simon.  Go  ahead.  If  you  could  summarize  in  1  minute. 
The  problem  is  complicated  because  we  are  going  to  have  a  roUcall 
vote  very  shortly. 

Mr.  SCHMITZ.  OK;  I  would  just  like  to  emphasize  the  extensive 
comments  that  I  submitted,  as  well  as  the  brief  and  the  article,  go 
into  a  lot  of  detail  about  the  jurisprudential  basis  of  the  rules 
against  retroactivity.  But  I  guess  what  I  would  like  to  summarize 
is — I  would  like  to  make  one  point  before  summarizing.  I  think  I 
can  do  it  in  half  a  minute  here. 

The  decision  in  1798  in  the  Calder  v.  Bull  case  involved  what  I 
believe  is  a  pretty  gross  misinterpretation  of  the  treatise,  the  most 
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authoritative  treatise  at  the  time,  and  it  was  a  treatise  called 
"Commentaries  on  the  Laws  of  England,"  bv  William  Blackstone. 

Senator  Simon.  I  hate  to  cut  you  off,  but  I  have  just  learned  from 
Senator  Coverdell  we  are  going  to  have  a  series  of  stacked  votes. 
So  we  are  going  to  try  and  hear  from  you,  Mr.  Pilon,  and  then  try 
and  get  a  couple  of  questions  in  before  we  have  to 

Mr.  SCHMITZ.  I  have  made  my  points. 

[The  prepared  statement  of  Joseph  E.  Schmitz  follows:] 

Prepared  Statement  of  Joseph  E.  Schmitz 

First  of  all,  I  wovdd  like  to  thank  Senator  Coverdell  for  inviting  me  to  testiftr 
today,  and  Chairman  Simon  for  permitting  me  to  testify.  My  name  is  Joseph 
Schmitz,  and  as  an  attorney  here  in  Washington  I  represented  Senator  Coverdell 
and  41  other  members  of  Congress  earlier  this  year  in  an  amici  curiae  brief  to  the 
United  States  Supreme  Court  in  a  retroactive  federal  tax  case  called  United  States 
V.  Carlton.  Attached  is  a  copy  of  the  brief,  as  well  as  a  copy  of  an  article  I  co-au- 
thored last  September  regarding  last  August's  retroactive  tax  increase. 

Before  I  discuss  the  constitutional  impUcations  of  the  Carlton  case,  which  the 
Court  decided  on  June  13,  1994,  I  would  like  to  tell  you  about  a  telephone  call  I 
received  last  year  from  an  investment  banker  in  Boston.  The  caller  was  outraged 
over  the  federal  tax  increase  about  to  be  enacted.  Although  his  job  pays  well,  the 
caller  is  by  no  means  independently  wealthy;  the  retroactive  element  of  the  1993 
tax  increase  alone  was  about  to  cost  him  more  than  $56,000  in  additional  taxes.  Be- 
cause he  had  no  way  to  plan  for  such  a  tax,  he  was  forced  to  divert  the  money  he 
had  saved  for  a  major  and  long-planned  repair  project  for  his  home  to  pay  the  retro- 
active taxes.  The  home  repair  project  had  to  be  cancelled;  but  that  wasnt  the  end 
of  the  story.  The  contractor  and  subcontractors  were  also  out  of  jobs.  Moreover,  the 
lumber,  hardware,  and  plumbing  suppliers  for  the  project  lost  out  of  the  business. 
This  occurred,  by  the  way,  at  a  time  when  the  construction  industry  in  Massachu- 
setts was  mired  in  the  most  serious  economic  downturn  since  the  Great  Depression. 

In  the  few  months  preceding  last  August,  one  Congressman  from  California  re- 
portedly received  more  than  1750  calls  or  letters  from  constituents  complaimng 
about  the  pending  tax  proposal— and  then  500  calls  or  letters  in  the  week  following 
passage  of  the  retroactive  tax  increase.  Assuming  other  members  of  Congress  re- 
ceived similar  numbers  of  constituent  complaints,  the  taxpayer  story  I  have  re- 
counted for  you  today  was  by  no  means  an  isolated  instance.  Think  of  the  npple 
impact  as  thousands  of  taxpayers  across  the  country  could  not  hire  the  contractors 
they  were  planning  to  hire;  the  contractors  couldnt  pay  the  carpenters,  plumbers 
and  electricians  they  were  planning  to  pay;  and  it  goes  on  and  on. 

My  caller  from  Boston  last  August  was  fortunate  in  a  sense.  He  could  still  back 
out  of  his  home  repair  contract.  What  happens  to  those  taxpayers  who  could  not 
back  out  of  contracts  under  which  they  had  committed  funds  that  subsequently  had 
to  be  paid  to  the  Government  as  retroactive  taxes?  . 

It's  no  wonder  that  the  WaU  Street  Journal  recently  ran  an  article  entitled.  High- 
er Retroactive  Tax  on  Wealthy  Is  Blamed,  in  Part,  for  Slowing  Growth"  (July  6, 
1994).  In  that  article,  an  economist  from  New  England  is  cited  as  predicting  that 
the  1993  retroactive  tax  increase  will  have  the  effect  of  "holding  back  spending 

through  1996."  ^      ^      ^.  ,.,.  u.    .v- 

Although  the  taxpayer  story  I  have  recounted  today  highhghts  the  serious  per- 
sonal and  economic  consequences  of  last  year's  retroactive  tax  increase,  few  m  gov- 
ernment have  stepped  forward  to  protect  taxpayers.  Moreover,  the  intervening  deci- 
sion of  the  Supreme  Court  in  United  States  v.  Carlton  suggests  that  the  Supreme 
Court  is  unwilling  to  impose  any  meaningful  restraints  on  Congress'  ability  to  enact 
future  retroactive  tax  increases.  ,  ,     <-, 

The  Supreme  Court  in  Carlton  upheld  a  tax  amendment  enacted  by  Congress  in 
1987,  effective  back  to  1986— thereby  totally  frustrating  one  of  Mr.  Carlton's  invest- 
ments in  the  meantime.  A  federal  appeals  court  in  CaUfomia  overturned  the  retro- 
active law,  calling  it  "so  harsh  and  oppressive  as  to  transgress  the  constitutional 
limitation."  According  to  the  Supreme  Court,  however,  the  due  process  clause  of  the 
Constitution  requires  only  that  *'the  retroactive  application  of  a  statute  is  supported 
by  a  legitimate  legislative  purpose  furthered  by  rational  means."  United  States  v. 
Carlton,  sUp.  op.  at  4  (U.S.  June  19,  1994)  (citations  omitted).  .  ^  ,  .  ,  ., 
The  Supreme  Court's  reversal  of  the  appeals  court's  decision  in  Carlton  is  both 
a  constitutional  disappointment  and  a  democratic  call  to  arms  for  anyone  committed 
to  the  principle  of  the  rule  of  law.  It  is  a  constitutional  disappointment  not  only  be- 


29 

cause  it  upheld  a  retroactive  federal  tax  but  also  because,  in  so  doing,  the  Court 
completely  ignored  a  compelling  ex  post  facto  clause  argument  raised  by  42  Members 
of  Congress.  The  Court  in  Carlton  addressed  only  the  due  process  challenge  raised 
by  Mr.  Carlton  in  that  case.  Theoretically,  therefore,  another  retroactive  tax  case 
might  come  up  to  the  Covut  under  a  different  provision  of  the  Constitution,  perhaps 
even  under  the  federal  ex  post  facto  clause,  which,  as  I  will  discuss  today,  has  never 
been  independently  and  definitively  adjudicated  by  the  Supreme  Court. 

The  Carlton  decision  is  a  democratic  call  to  arms  because  the  justices  of  the  Unit- 
ed States  Supreme  Court,  in  three  separate  opinions,  in  effect  are  saying,  "This 
issue  is  too  hot  for  us  to  handle— it's  up  to  the  political  branches  or  to  the  people 
to  impose  any  restraints  on  retroactive  federal  taxes." 

The  critical  questions  now  for  this  Committee  and  ultimately  for  the  American 
people  are: 

(1)  Whether  this  Congress  is  willing  to  restrain  itself  from  enacting  retro- 
active tax  laws  through  a  constitutional  amendment?  and,  if  so, 

(2)  How  should  such  an  amendment  be  worded? 

Senator  Coverdell's  draft  amendment  appears  to  be  an  excellent  vehicle  for  address- 
ing at  least  the  first  question. 

One  of  the  most  fundamental  principles  of  a  legal  system  based  on  the  rule  of  law 
(as  ours  most  definitely  is)  is  predictability.  My  attached  amici  brief  and  article  both 
address  the  jurisprudential  underpinnings  of  this  principle.  Suffice  it  to  say,  retro- 
active taxes  m£ike  the  consequences  of  economic  aecisions  uncertain.  Each  invest- 
ment is  like  a  roll  of  the  dice.  In  this  regard,  I'm  reminded  of  the  definition  of  "plun- 
der" in  an  old  political  dictionary:  "to  take  the  property  of  another  without  observing 
the  decent  and  customary  reticences  of  theft."  Retroactive  taxation  is  the  type  of  ca- 
pricious government  intervention  into  the  affairs  of  individuals  that  is  blatantly  in- 
imical to  the  liberal  ideals  of  our  constitutional  form  of  democracy. 

The  Framers  of  our  Constitution  were  well  aware  of  the  pernicious  effects  of  retro- 
active laws  generally.  The  federal  Constitution  imposes  a  flat  restriction  on  Con- 
gress that: 

No  ♦  *  *  ex  post  facto  law  shall  be  passed."  U.S.  CONST,  art.  I,  §9.  Most 
modem  scholars  agree,  however,  that  records  of  the  constitutional  debate 
do  not  eUcit  a  consistent  understanding  of  what  the  term  "ex  post  facto"  was 
understood  at  that  time  to  entail.  This  type  of  linguistic  shortfall  undoubt- 
edly comes  as  no  surprise  to  members  of  this  committee. 

We  do  know,  however,  that  retroactive  legislation  generally  was  abhorred  by  pro- 
ponents of  the  rule  of  law  in  the  Eighteenth  Century.  For  instance,  James  Iredell 
(later  a  Justice  of  the  United  States  Supreme  Court)  argued  during  the  debates  in 
1787  that  "Ex  post  facto  laws  *  *  *  have  been  the  instrument  of  some  of  the  gross- 
est acts  of  tyranny  that  were  ever  exercised." 

The  prohibition  against  state,  as  opposed  to  federal,  ex  post  facto  laws  (Art.  I,  §  10) 
has  been  construed  by  the  Supreme  Court  as  applying  only  to  criminal- type  laws. 
See  Calder  v.  Bull,  3  U.S.  (3  Dall.)  386  (1798)).  Two  hundred  years  later,  the  federal 
ex  post  facto  clause  (Art.  I,  §9)  has  never  been  independently  construed  by  the  Unit- 
ed States  Supreme  Court — or  by  any  other  court  to  my  knowledge.  The  federal  ex 
post  facto  clause  has  always  been  lumped  together  with  the  state  prohibition,  and 
accordingly  limited  to  criminal  laws.  Courts  nave  held,  in  effect,  that  because  the 
state  prohibition  against  ex  post  facto  laws  applies  only  to  criminal  laws,  the  federal 
prohibition  can  extend  no  further. 

This  leap  of  logic  has  no  constitutional  foothold,  and  it  is  especially  troubling  be- 
cause the  Framers'  debate  about  the  state  clause  apparently  turned  on  an  erroneous 
reading  of  William  Blackstone's  1765  Commentaries  on  the  Laws  of  England,  the 
most  authoritative  legal  treatise  at  the  time.  During  the  constitutional  debate  Mr. 
Dickenson  of  New  Jersey  claimed  to  have  reviewed  Blackstone's  Commentaries,  and 
to  have  concluded  that  Blackstone  considered  the  term  "ex  post  facto"  to  apply  only 
to  criminal  laws.^  But  Mr.  Dickenson's  conclusion  was  patently  wrong — and  I  would 
like  to  set  the  record  straight  today  by  submitting  for  the  record  the  mil  text  of  Wil- 
liam Blackstone's  1765  discussion  of  ex  post  facto  laws. 

In  his  1765  Commentaries,  William  Blackstone  addressed  the  concept  of  ex  post 
facto  laws  in  his  introductory  section  on  "The  Nature  of  Laws  in  General."  Following 


^See  J.  Madison,  "Records  of  the  Federal  Convention,"  3  The  Founders'  Constitution  347  (P. 
Kurland  and  R.  Lemer  eds.  1987)  ("Mr.  Dickenson  mentioned  to  the  House  that  on  examining 
Blackstone's  Commentaries,  he  found  that  the  terms  "ex  post  facto"  related  to  criminal  cases 
only;  that  they  would  not  consequently  restrEun  the  States  rrom  retrospective  laws  in  civil  cases, 
and  that  some  further  provision  for  tliis  purpose  would  be  requisite."). 
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a  scholarly  discussion  of  divine  law  and  natural  law,  Blackstone  then  addressed 
man-made  laws,  which  he  called  "municipal"  or  "civil"  laws.  According  to  Black- 
stone,  all  man-made  law  that  imposed  a  duty  upon  individuals,  whether  civil  or 
criminal,  had  to  be  "prescribed,"  i.e.,  written  in  advance  and  "notified  to  the  people 
who  are  to  obey  it." 

The  following  passage  is  what  Blackstone  wrote  about  ex  post  facto  laws,  which 
Mr.  Dickenson  of  New  Jersey  apparently  cited  in  error  as  authority  for  the  propo- 
sition that  the  term  "ex  post  facto^'  appUes  only  to  criminal  laws: 

[Law]  is  likewise  "a  rule  prescribed."  Because  a  bare  resolution,  confined 
in  the  breast  of  the  legislator,  without  manifesting  itself  by  some  external 
sign,  can  never  be  properly  a  law.  It  is  requisite  that  this  resolution  be  noti- 
fied to  the  people  who  are  to  obey  it.  *  *  *  [I]t  is  incvunbent  on  the  promul- 
gators to  do  it  in  the  most  pubhc  and  perspicuous  manner;  not  like  Calig- 
vila,  who  (according  to  Dio  Cassius)  wrote  his  laws  in  a  very  small  char- 
acter, and  hung  them  upon  high  pillars,  the  more  effectually  to  ensnare  the 
people.  There  is  still  a  more  unreasonable  method  than  this,  which  is  called 
maJang  of  laws  ex  post  facto;  when  after  an  action  is  committed,  the  legisla- 
tor then  for  the  first  time  declares  it  to  have  been  a  crime,  and  inflicts  a 
punishment  upon  the  person  who  has  committed  it;  here  it  is  impossible 
that  the  party  could  foresee  that  an  action,  innocent  when  it  was  done, 
should  be  afterwards  converted  to  guilt  by  a  subsequent  law;  he  had  there- 
fore no  cause  to  abstain  fi-om  it;  and  all  punishment  for  not  abstaining 
must  of  consequence  be  cruel  and  unjust.^  All  laws  shovild  be  therefore 
made  to  commence  in  futuro,  and  be  notified  before  their  commencement; 
which  is  implied  in  the  term  "prescribed." 

W.  Blackstone,  "Introduction:  Of  the  Natvu-e  of  Laws  in  General,"  Commentaries  on 
the  Laws  of  England  45-46  {1765). 

Even  assvuning  arguendo  an  original  intent  by  our  Framers  to  distinguish  be- 
tween civil  and  criminal  retroactive  laws,  such  a  distinction  does  not  hold  up  in 
modem  retroactive  tax  cases.  Although  violations  of  tax  laws  are  usually  thought 
of  as  civil  offenses,  tax  protesters  can  face  criminal  charges  and  even  be  sentenced 
to  prison.  The  recent  Supreme  Court  caseCheek  v.  United  States,  111  S.  Ct.  604 
(1991),  illustrates  that  there  is  no  "bright  Une"  between  civil  and  criminal  tax  cases, 
and  that  one  who  protests  retroactive  taxes  by  not  paying  them  would  be  subject 
to  criminal  penalties.^  The  rationale  for  barring  ex  post  facto  laws,  even  if  restricted 
only  to  criminal-type  laws,  thus  applies  to  retroactive  tax  laws. 

It  is  time  to  restore  the  confidence  of  the  American  people  in  the  rule  of  law — 
at  least  as  applied  to  federal  taxes.  Since  the  Supreme  Court  declined  to  deal  with 
retroactive  taxation  effectively  in  United  States  v.  Carlton,  this  Congress  should 
take  charge  and  restrain  both  itself  and  future  Congresses  from  the  pernicious 
temptation  to  raise  revenues  by  taxing  past  activities.  Senator  Coverdell's  proposed 
Amendment  is  a  good  start  toward  acnieving  that  end — perhaps  this  Committee 
might  have  suggestions  on  how  to  improve  the  wording  of  the  Amendment.  But  the 
true  test  will  be  whetiier  Congress  has  the  resolve  to  control  itself  in  this  most  fun- 
damental aspect  of  governance. 


2  [BlackBtone's  Footnote:]  Such  laws  among  the  Romans  were  denominated  privilegia,  or  pri- 
vate laws,  of  which  Cicero  de  leg,  3.19.  and  in  his  oration  pro  dome,  17.  thus  speaks;  "yetant 
leges  Sacratae,  vetant  duodecim  tabulae,  leges  privatis  hominibus  irrogari;  id  enim  est 
privilegium.  Nemo  unquam  tulit,  nihil  est  crudelius,  nihil  pemiciosius,  nihil  quod  minus  haec 
civitas  ferre  possit." 

3  Several  federal  Courts  of  Appeals  have  ruled  that  "absent  exceptional  circumstances,  mere 
unavailability  of  liquid  assets  does  not  excuse  criminal  Uability  under  26  U.S.C.  §7203."  United 
States  V.  Ausmus,  774  F.2d  722,  725  (6th  Cir.  1985)  (citing  United  States  v.  Tucker,  686  F.2d 
230  (5th  Cir.),  cert,  denied,  459  U.S.  1071,  103  S.  Ct.  492,  74  L.Ed.2d  634  (1982)).  See  also  Unit- 
ed States  V.  Lewis,  671  F.2d  1025,  1028  (7th  Cir.  1982).  ^     ^     , 

Section  7203  is  a  misdemeanor  offense  carrying  a  penalty  of  up  to  $25,000  for  individuals 
($100,000  for  corporations)  and/or  imprisonment  up  to  one  year  for  "willful  failure  to  *  *  *  pay 
tax." 
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Robert  K.  Doman,  Deborah  Pryce,  Jack  Kingston,  Bill 
Baker,  Peter  T.  King,  John  Boehner,  Steve  Buyer,  Jim 
Bunning,  Bob  Walker,  Joe  KnoUenberg,  Cass  Balleng^r, 
Mel  Hancock,  Rod  Grams,  Tom  Ewmg,  Tom  Bliley,  Elton 
Gallegly;  Governor  Kirk  Fordice  of  Mississippi;  and  the 
Allied   Educational   Foundation,   respectfully   move   this 
Court  for  leave  to  file  the  attached  brief  amici  curiae  in 
support  of  the  respondent.     The  petitioner  has  provided 
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written  consent  to  the  fiiing  of  this  brief;  however,  the 
respondent  has  refused  to  provide  such  consent. 

INTERESTS  OF  AMICI  CURIAE 

The  Washington  Legal  Foundation  (WLF)  is  a  non- 
profit public  interest  law  and  policy  center  with  over 
100,000  members  and  supporters  nationwide  who  are 
taxpayer?.  WLF  advocates  principles  of  limited 
government  under  the  Constitution  and  promotes  the  free 
enterprise  system  before  the  courts,  regulatory  agencies, 
and  the  public.  WLF  has  appeared  before  this  Court  on 
numerous  occasions  as  amicus  curiae  over  the  last  15 
years.  See,  e.g.,  TXO  Production  Corp.  v.  Alliance 
Resources  Corp.,  113  S.  Ct.  2711  (1992);  General  Motors 
Corp.  V.  Romein,  112  S.  Ct.  1105  (1992).  WLF's  Legal 
Studies  Division  also  publishes  articles,  monographs,  and 
studies  on  constitutionial  and  regulatory  issues. 

United  States  Senators  Pete  Domenici,  et  al.,  and 
United  States  Representatives  Newt  Gingrich,  et  al.,  are 
all  duly  elected  Members  of  Congress  who  have  a  keen 
interest  in  the  instant  case.  As  Members  of  Congress, 
these  legislators  are  responsible  for  voting  on  and  enacting 
tax  and  other  legislation  affecting  the  Nation  and  its 
citizenry.  From  time  to  time,  they  have  been  called  up>on 
to  vote  on  tax  legislation  that  has  retroactive  application, 
and  believe  that  such  laws  are  fundamentally  unfair  and 
should  be  constitutionally  sanctioned  in  only  rare  cases 
pursuant  to  a  clear  rule  of  law. 

In  this  regard,  many  Congressional  amici  have 
proposed,  debated,  and/or  voted  on  legislation  or  other 
procedures  that  would  limit  the  passage  of  retroactive  tax 
laws.  See,  e.g.,  139  Cong.  Rec.  S 14243-59  (daily  ed. 
Oct.  25,  1993);  id.  S14319  (daily  ed.  Oct.  26,  1993);  id. 
S14493-97  (daily  ed.  Oct.  27,  1993);  id.  S14568-74  (daily 
ed.  Oct.  28,  1993). 

Governor  Kirk  Fordice  is  the  duly  elected  governor  of 
Mississippi.       As    governor    of    a    State,    he    has    the 
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responsibility  for  determing  that  State's  budget  which 
depends  in  large  measure  on  federal  tax  laws  and  revenues 
raised  at  the  federal  level.  Like  his  Congressional  co- 
amici,  Governor  Fordice  also  strongly  opposes  retroactive 
tax  meaures  as  being  fundamentally  unfair  to  the  citizens 
of  his  state. 

The  Allied  Educational  Foundation  (AEF)  is  a  non- 
profit, charitable  and  educational  foundation  based  in 
Englewood,  New  Jersey.  Founded  in  1964,  AEF  is 
dedicated  to  promoting  education  in  law  and  public  policy, 
and  has  app^red  with  WLF  as  amicus  curiae  in  numerous 
cases  before  this  and  other  courts. 

All  amici  believe  that  their  participation  in  this  case 
will  assist  the  Court  in  resolving  the  constitutional  question 
before  it.  Amici  bring  a  broader  perspective  to  this  case 
than  do  the  parties,  and  present  this  Court  with  historical 
and  legal  arguments  that  are  either  not  addressed  or  not 
fiiUy  discussed  by  the  parties. 

Accordingly,  movants  respectfully  request  that  they  be 
allowed  to  participate  in  this  case  and  file  the  annexed 
brief  amici  curiae  in  support  of  the  respondent. 

Resp)ectfully  submitted, 


Joseph  E.  Schmitz  ' 
Daniel  J.  Popeo  (Counsel  of  Record) 

Paul  D.  Kamenar  ■  Charles  A.  Palrizia 

WASHINGTON  LEGAL  Charles  A.  Shanor 

FOUNDATION  Edmund  S.  LaTour 

2009  Massachusetts  Ave.,  NW    Timothy  J.  Wellman 
Washington,  D.C.  20036  PAUL,  HASTINGS. 

(202)  588-0302  JANOFSKY  &  WALKER 

1229  Pennsylvania  Ave.,  NW 
Washington.  D.C.  20004 
(202)  508-9500 
Date:  December  14,  1993  Anomeys  for  Amici  Curiae 
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INTHE 

SUPREME  COURT  OF  THE  UNITED  STATES 

October  Term,  1993 


No.  92-1941 
UNITED  STATES  OF  AMERICA, 

Petitioner, 

V. 

JERRY  W.  CARLTON, 

Respondent. 

I 

ON  WRIT  OF  CERTIORARI  TO 
THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


BRIEF  FOR  AMICI  CURIAE 
IN  SUPPORT  OF  RESPONDENT 


INTERESTS  OF  AMICI  CURIAE 

The  interests  of  amid  curiae  Washington  Legal 
Foundation,  et  ai,  arc  set  forth  in  the  accompanying 
motion  for  leave  to  file  ihis  brief. 

STATEMENT  OF  THE  CASE 

In  the  interest  of  judicial  economy,  amici  adopt  the 
statement  of  the  case  in  respondent's  brief.  The  following 
summarized  facts  arc  pertinent  to  amici' s  argument. 

In  September  1986,  the  99th  Congress  enacted,  as  part 
of  the  "Tax  Reform  Act  of  1986,"  Pub.  L.  No.  99-514, 
100  Stat.  2085,  a  provision  codified  as  26  U.S.C.  §  2057 
(repealed  1989),  which  allowed  an  estate  to  deduct  from 
the  value  of  the   decedent's   gross   estate   half  of  the 
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"qualified  proceeds"  of  a  "qualified  sale"  of  certain 
securities  to  an  Employee  Stock  Ownership  Plan 
("ESOP").  The  99th  Congress  adjourned  on  October  18, 
1986,  and  four  days  later,  on  October  22,  1986,  the  Tax 
Reform  Act  of  1986,  including  section  2057,  became  law. 

In  December  1986,  in  specific  reliance  on  the  new 
"ESOP  proceeds  deduction"  provision  contained  in  section 
2057,  Jerry  W.  Carlton,  Executor  for  the  Will  of 
Willametta  K.  Day,  purchased  1,500,000  shares  of  MCI 
stock  for  a  total  of  $11,206,000.  He  promptly  sold  the 
shares  to  the  MCI  ESOP  for  $10,575,000.  It  has  been 
conceded  below  that  but  for  the  section  2057  deduction, 
Carlton  would  not  have  sold  the  shares  at  $631,000  below 
his  purchase  price. 

Later  that  month,  the  sale  to  the  MCI  ESOP  having 
been  irrevocably  completed,  Carlton  filed  the  estate  tax 
return,  deducting  $5,287,500  from  the  gross  estate 
pursuant  to  the  ESOP  proceeds  deduction  contained  in 
section  2057. 

In  January  1987,  the  Internal  Revenue  Service  ("IRS") 
issued  an  advance  version  of  a  notice  that  it  would  not 
recognize  an  ESOP  proceeds  deduction  under  the  Tax 
Reform  Act  of  1986  under  circumstances  applicable  to 
Carlton's  transaction.  In  February  1987,  a  bill  was 
introduced  in  the  newly  elected  and  substantially 
transformed  100th  Congress  (the  majority  in  the  Senate  had 
shifted  from  the  Republicans  to  the  Democrats)  to  codify 
the  ERS's  restrictions.  Finally,  in  December  1987,  an 
amendment  labeled  "Congressional  Clarification  of  Estate 
Tax  Deduction  for  Sales  of  Employer  Securities,"  was 
enacted  as  part  of  the  Omnibus  Budget  Reconciliation  Act 
of  1987,  Pub.  L.  No.  100-203,  101  Stat.  1330,  which 
purported  to  conform  the  Tax  Reform  Act  of  1986 , to  "the 
original  intent  of  Congress."  H.R.Rep.  No.  100-391, 
100th  Cong.,  1st  Sess.,  Pt.  11,  at  1045,  reprinted  in  4 
U.S.C. C.A.N.  2313-1,  2313-661  (1987). 
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After  an  IRS  audit,  Carlton  paid  an  estate  tax 
deficiency  resulting  from,  inter  alia,  the  .  retroactive 
application  of  the  1987  amendment.  Carlton  filed  a  refund 
claim  for  that  part  of  the  deficiency  attributable  to  the 
ESOP  proceeds  deduction.  The  IRS  denied  the  claim. 
Carlton  then  filed  an  action  in  federal  district  court  seeking 
a  refund  of  the  taxes  attributable  to  the  section  2057 
deduction,  plus  interest,  costs  and  attorneys'  fees.  The 
parties  below  agreed  that,  if  the  1987  amendment  could  not 
be  retroactively  applied  consistently  with  due  process,  the 
estate  was  entitled  to  the  section  2057  deduction  as  passed 
in  1986;  conversely,  if  the  amendment  could  be 
retroactively  applied,  Carlton  could  not  claim  the  ESOP 
proceeds  daluction. 

Up>on  cross  motions  for  summary  judgment,  the 
district  court  ruled  against  Carlton.  The  Ninth  Circuit 
reversed  and  remanded  on  the  grounds  that  "the  1987 
amendment  .  .  .  ,  as  applied  to  the  transaction  at  issue 
here,  violated  the  Due  Process  Clause  of  the  Fifth 
Amendment."  Carlton  v.  United  Stales,  972  F.2d  1051, 
1062  (9th  Cir.  1992). 


SUMMARY  OF  ARGUMENT 

This  case  is  not  about  tax  evasion;  it  is  about  a 
taxpayer's  response  to  a  tax  incentive  written  into  law  by 
one  Congress,  the  wisdom  of  which  was  reconsidered  by 
a  later  and  substantially  recomposed  Congress.  Amici 
submit  that  the  reconsidered  policy  may  be  legitimately 
applied  only  to  transactions  that  had  not  yet  been 
completed.  Retroactive  legislative  changes  purporting  to 
affect  transactions  that  have  irrevocably  closed,  as  in  this 
case,  are  pernicious  to  the  concept  of  ordered  liberty. 
Accordingly,  amici  urge  the  Court  to  affirm  the  Ninth 
Circuit's  holding,  and  in  so  doing  to  clarify  the  rule  of  law 
underlying  the  current  "so  harsh  and  oppressive"  due 
process  test  for  retroactive  taxation.  It  is  the  experience 
of  amici,  who  include  42  Members  of  Congress,  that  the 
test  as  currently  phrased  provides  little  guidance  as  to  the 
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outer  bounds  of  Congress'  constitutional  power  to  impose 
retroactive  taxes. 

To  assert  that  retroactivity  is  disfavored  in  the 
American  legal  tradition  is  a  gross  understatement.  Two 
centuries  ago,  retroactive  laws  were  considered  by  most 
relevant  authorities  (each  discussed  infra)  to  be  "contrary 
to  the  first  principles  of  the  social  compact,"  "against 
natural  right,"  "equally  unjust  in  civil  as  in  criminal 
cases,"  "the  instrument  of  some  of  the  grossest  acts  of 
tyranny  that  were  ever  exercised,"  "highly  injurious," 
"oppressive,"  "pernicious,"  "the  height  of  injustice," 
"repugnant  to  common  justice,"  and/or  "wrong." 

Retroactive  taxation  is  fundamentally  antithetical  to  the 
"rule  of  law,"  which  in  a  free  society  permits  individuals 
to  plan  and  conform  their  lives  in  accordance  with 
ascertainable  rules.  Retroactive  tax  law  -  by  definition 
not  ascertainable  in  advance  —  thus  go  to  the  heart  of 
ordered  liberty,  a  fundamental,  procedural,  civil  right  of 
citizens  which  may  be  overridden  only  by  the  most 
compelling  of  legislative  purposes. 

Amici  urge  the  Court  to  look  closely  not  only  at  the 
due  process  clauses,  but  also  at  the  federal  ex  post  facto 
clause,  as  well  as  other  constitutional  and  historical  indicia, 
for  insight  into  the  meaning  of  the  due  process  clause  upon 
which  the  Ninth  Circuit's  decision  rests.  Amici  believe  the 
constitutional  text  and  all  available  indicia  demonstrate  that 
the  framers  and  ratifiers  of  the  Constitution  intended  to 
prohibit  the  type  of  retroactive  tax  law  at  issue  in  this 
case. 

Accordingly,  amici  urge  the  Court  to  adopt  the 
following  bright-line  constitutional  test  for  retroactive 
federal  taxation:  retroactive  application  of  a  federal  tax 
law  is  per  se  unconstitutional  as  to  completed  transactions 
and  otherwise  presumptively  unconstitutional  1  unless 
necessary  to  achieve  a  compelling  legislative  purpose 
independent  of  the  desire  to  raise  additional  revenues. 
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ARGUMENT 

I.     RETROACTIVE  TAXES  ARE  ANTITHETICAL 
TO  THE  RULE  OF  LAW 

The  Solicitor  General  argues  that  the  three-oart  due 
process  formula  utilized  by  the  Ninth  Circuit,  which 
barred  retroactive  application  of  the  amended  federal  tax 
law  because  it  was  "so  harsh  and  oppressive,"  lacks  a 
foundation  in  the  Constitution.  United  States  Brief  at  10, 
19-29.  But  the  Solicitor  General  suggests  no  meaningful 
alternative.  Essentially,  the  Solicitor  General  proposes  that 
the  Court  eliminate  all  substance  from  the  current 
constitutional  tests  for  retroactive  federal  taxes. 

Amid  emphatically  object  to  this  proposal,  which,  as 
explained  below,  is  antithetical  to  the  rule  of  law  and 
demonstrably  repugnant  to  the  intent  of  the  framers  and 
ratifiers  of  the  United  States  Constitution.  Cf.  W. 
Blackslone,  1  Commentaries  on  the  Laws  of  England  46 
(1765)  (retroactive  laws  are  procedurally  "more 
unreasonable"  than  those  of  "Caligula,  who  (according  to 
Dio  Cassius)  wrote  his  laws  in  a  very  small  character,  and 
hung  them  up  upon  high  pillars,  the  more  effectively  to 
ensnare  the  people"). 

A.    The  Current   Retroactivity  Test   for  Federal 
Taxation  is  Not  a  Clear  Rule  of  Law 

The  foremost  problem  with  retroactive  legislation  is 
that  it  is  inimical  to  the  Rule  of  Law.  In  Marbury  v. 
Madison,  Chief  Justice  John  Marshall  stressed  that  "[t]he 
government  of  the  United  States  has  been  emphatically 
termed  a  government  of  laws,  and  not  of  men."   5  U.S.  (I 


'  The  Ninth  Circuit's  teat  looks  to:  (i)  whether  the  taxpayer  had 
"actual  or  constructive  notice  that  the  lax  sUtutc  would  be  retroactively 
amended,"  (ii)  whether  the  taxpayer  relied  "to  his  detriment  on  the  pre- 
amcndmcnl  tax  statute,"  and  (iii)  whether  "such  reliance  [was] 
reasonable."    Carllon  v.   United  Slates,  972  F.2d  at  1059. 
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Cranch)  137,  163  (1803).'  Chief  Justice  Marshall  later 
admonished  that  "the  power  to  tax  involves  the  power  to 
destroy."  McCulloch  v.  Maryland,  17  U.S.  (4  Wheat.) 
316,  431  (1819). 

Vrfhen  addressing  challenges  to  retroactive  civil 
legislation,  modem  courts  typically  resort  to  a  "minimum 
scrutiny"  due  process  balancing  test:  "Provided  that  the 
retroactive  application  of  a  statute  is  supported  by  a 
legitimate  legislative  purpose  furthered  by  rational  means, 
judgments  about  the  wisdom  of  such  legislation  remain 
within  the  exclusive  province  of  the  legislative  and 
executive  branches  .  .  .  ."  Pension  Benefit  Guarantee 
Corp.  V.  R.A.  Gray  <&.  Co.,  467  U.S.  717,  729  (1984).  In 
the  tax  context,  this  Court  has  stated  that  "we  must 
'consider  the  nature  of  the  tax  and  the  circumstances  in 
which  it  is  laid  before  it  can  be  said  that  its  retroactive 
application  is  so  harsh  and  oppressive  as  to  transgress  the 
constitutional  limitation.'"  United  States  v.  Hemme,  476 
U.S.  558,  568-69  (1986)  (quoting  Welch  v.  Henry,  305 
U.S.  134,  147  (1938)).  It  is  the  experience  of  amici  that 
this  test  provides  little  guidance  as  to  the  outer  bounds  of 
Congress'  constitutional  power  to  impose  retroactive  taxes. 
See  generally  Note,  Has  Due  Process  Struck  Out?  The 
Judicial  Rubberstamping  of  Retroactive  Economic  Laws ,  42 
Duke  L.J.  1069  (March  1993). 

If  the  Solicitor  General's  position  is  accepted,  this 
Court's  retroactivity  caselaw  will  have  evolved  into  a 
blatant  "rule  of  men,"  dep>endent  uf>on  which  judge 
analyzes  the  case  —  as  one  ancient  authority  described  it, 


'  See  S.  von  Pufcndorf,  VLI  De  Jure  Naturae  el  Gentium:  Libri 
OctoCh.  VI,  5  11  (1688)  (C.H.  &  W.A.  Old  father  trans.  1934)  ("fl]t 
is  cIcAr  in  what  sense  is  to  be  taken  the  statement  of  the  ancient  Greek 
writers  on  politics  and  their  followers,  namely,  that  the  government  of 
a  state  should  be  committed  to  laws  rather  than  to  men.  For  that  can 
have  no  other  fit  meaning  than  this:  Care  should  be  taken  that  those 
who  rule  should  govern  the  commonwealth  according  to  the  direction 
of  established  laws,  rather  than  by  their  own  private  and 
uncircumscribcd  pleasure."    (Citation  omitted)). 
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the  legal  equivalent  of  "a  mariner's  compass  without  a 
skipper  to  direct  a  ship."  Pufendorf,  supra,  Ch.  VI,  §  11. 
The  dissenting  opinion  below,  applying  the  same  caselaw 
to  the  same  facts,  proves  the  propensity  of  the  current  due 
process  test  to  breed  subjective  judgments.  Compare  972 
F.2d  at  1061  ("the  estate's  reliance  on  the  plain  language 
of  [the  ESOP  proceeds  deduction]  was  reasonable")  with 
972  F.2d  at  1065  (Norris,  J.,  dissenting)  ("I  [would  not] 
find  his  reliance  on  the  statute  as  originally  passed  to  have 
been  reasonable").  Amici  implore  this  Court  to  clarify  the 
constitutional  rule  of  law  for  retroactive  federal  tax 
legislation,  thereby  providing  both  a  pilot  and  stars  by 
which  to  steer  this  vessel  in  the  annada  of  constitutional 
due  process  caselaw. 

B.    The  Solicitor  General's  Reasoning ,  Begs   the 
Question  of  Retroactivity 

All  legislation  affecting  individual  rights  must  be 
"justified  by  a  rational  legislative  purpose."  Pension 
Benefit  Guarantee  Corp.  v.  R.A.  Gray  &  Co.,  467  U.S.  at 
730.  But  the  "rational  legislative  purpose"  that  justifies  the 
prospective  application  of  a  law  cannot  per  se  justify 
retroactive  application  of  the  law.  Id.  ("retroactive 
legislation  does  have  to  meet  a  burden  not  faced  by 
legislation  that  has  only  future  effects").  A  fortiori, 
retroactivity  cannot  be  sustained  by  a  legislative  purpose 
that  merely  describes  the  retroactivity,  /.€.,  that  the 
retroactive  law  is  "designed  'to  bring  the  revenue  loss  in 
line  with  the  original  estimate  and  Congressional  intent.'" 
United  States  Brief  at  6,  citing  H.R.  Rep.  No.  391,  100th 
Cong.,  1st  Sess.,  Ft.  II,  at  1045. 

The  Solicitor  General  confuses  "interest,"  "objective," 
and  "purpose"  in  the  following  illogical  sequence: 

•  "Congress  unquestionably  has  a  legitimate  interest 
in  designing  revenue  laws  to  fairiy  allocate  to 
taxpayers  the  burdens  and  benefits  of  national  fiscal 
policies  and  to  prevent  evasion  of  those  laws  'by  the 
vigilant  and  ingenious.'"     United  States  ?rief  at  15 
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(quoting  Justice  Brandeis'  dissent  in  Untermyer  v. 
Anderson,  276  U.S.  440,  450-51  (1928))  (emphasis 
added); 

•  "If  an  unintended  loophole  is  written  into  an 
enacted  statute,  and  if  Congress  acts  promptly  to 
correct  that  error  through  curative  legislation,  it  cannot 
be  said  that  retroactive  correction  of  the  error  lacks  a 
rational  relationship  to  the  government's  legitimate 
legislative  objective."  United  States  Brief  at  15 
(emphasis  added); 

•  "A  curative,  retroactive  statute  rationally  designed 
to  accomplish  that  legitimate  purpose  satisfies  the 
requirements  of  due  process."  United  States  Brief  at 
15  (emphasis  added). 

This  reasoning  has  at  least  three  fatal  flaws.  First,  it 
is  premised  on  the  mistaken  idea  that  "tax  avoidance"  is 
the  same  as  "tax  evasion."  Taxpayers  in  the  United  States 
have  a  legal  right  to  avoid  taxes  "by  means  which  the  law 
permits."  As  Judge  Learned  Hand  explained  in  Helvering 
V.  Gregory:  "Any  one  may  so  arrange  his  affairs  that  his 
taxes  shall  be  as  low  as  possible;  he  is  not  bound  to  choose 
that  pattern  which  will  best  pay  the  Treasury;  there  is  not 
even  a  patriotic  duty  to  increase  one's  taxes."  69  F.2d 
809,  810  (2d  Cir.  1934),  qSTd,  293  U.S.  465,  469  (1935) 
(Sutherland,  J.)  ("The  legal  right  of  a  taxpayer  to  decrease 
the  amount  of  what  otherwise  would  be  his  taxes,  or 
altogether  avoid  them,  by  means  which  the  law  permits, 
cannot  be  doubted.")  (internal  citations  omitted).  That 
Congress  may  have  a  legitimate  interest  in  preventing  tax 
evasion  is  wholly  irrelevant  to  this  case,  which  involved 
legislatively-induced  tax  avoidance. 

Second,  and  more  fundamentally,  the  Solicitor 
General's  reasoning  begs  the  question  of  retroactivity  in 
disregard  of  this  Court's  admonition  that  "the  relriactive 
application  of  the  legislation  [mustl  itself  [be]  juslified  by 


49 


a  rational  legislative  purpose."  467  U.S.  at  730.'  The 
Solicitor  General  neither  attempts  to  justify  the  retroactive 
application  by  necessity  --  a  central  component  of  the 
Court's  reasoning  in  Pension  Benefit  Guarantee  Corp.*  - 
nor  disputes  that  whatever  legislative  purposes  underlie  the 
1987  amendment  could  have  been  achieved  through  purely 
prospective  legislation. 

In  effect,  the  Solicitor  General  argues  that  individuals 
who  engage  in  lawful  tax  avoidance  can  later  be  taxed 
retroactively  for  no  other  reason  than  to  raise  more 
revenues.  On  this  rationale,  Congress  could,  for  instance, 
pass  a  law  to  tax  inheritances  retroactive  to  1789,  and 


'  This  sequence  c*n  also  be  refuted  u  a  logical  fallicy  known  u 
the  "fallacy  of  the  undistributed  middle,'  whereby  the  term 
"legislation*  is  the  undistributed  predicate  of  the  following  two 
premises:  (A)  all  constitutional  federal  tax  laws  are  legislation;  and 
(B)  all  curative  enactments  are  legislation.  From  these  two  premise*, 
the  Solicitor  General  argues  that  because  (C)  this  law  is  a  curative 
enactment,  therefore  (D)  this  law  is  a  constitutional  federal  tax  law. 
But  the  sorites  (scries  of  incomplete  syllogisms)  breaks  down  because 
the  middle  term  of  the  first  series  (legislation)  is  undistributed  (some 
legislation  is  curative  and  some  legislation  is  constitutional,  but  not  all 
curative  Icgislalioo  is  constitutional  —  this  is  the  critical  point  the 
Solicitor  General's  argument  misses). 

*  See  Pension  Benefit  Guarantee  Corp.,  461  U.S.  at  730-31  ("One 
of  the  primary  problems  Congress  identified  under  ERISA  was  that  the 
statute  encouraged  employer  withdrawals  from  multiemployer  plans. 
And  Congress  was  properly  concerned  that  employers  would  have  an 
even  greater  incentive  to  withdraw  if  they  knew  that  legislation  to 
impose  more  burdensome  liability  on  withdrawing  employers  was  bebg 
considered.  .  .  .  Withdrawals  occurring  during  the  legislative  proceas 
not  only  would  have  required  that  remaining  employers  increase  their 
contributions  to  existing  pension  plans,  but  also  could  have  ultimately 
affected  thfe  sUbility  of  the  plans  themselves.  Congress  therefore 
utilized  retroactive  application  of  the  statute  to  prevent  employers  from 
taking  advanUgc  of  a  lengthy  legislative  process  and  withdrawmg  while 
Congress  debated  necessary  revisions  in  the  statute.  Indeed,  as  the 
amendments  progressed  through  the  legislative  process,  Congress 
advanced  the  effective  date  chosen  so  that  it  would  encompass  only  that 
retroactive  time  period  that  Congress  believed  would  be  necessary  to 
accomplish  its  purposes. '    (Emphasis  added)). 
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justify  the  retroactive  tax  on  the  need  to  pay  the  federal 
debt  or  to  balance  the  federal  budget. 

Necessity,  however,  was  the  only  excuse  countenanced 
at  the  time  of  the  drafting  and  ratification  of  the 
Constitution  for  an  exception  to  the  general  rule  against 
ex  post  facto  laws.  And  legal  necessity  can  never  be 
equated     with     political     expedience.  During     the 

constitutional  debate,  James  (later  Justice)  Iredell  made  the 
following  observations  about  ex  post  facto  laws  being 
tolerable  only  in  cases  of  "invincible  necessity": 

Ex  post  facto  laws  may  sometimes  be  convenient, 
but  that  they  are  ever  absolutely  necessary  I  shall 
take  the  liberty  to  doubt,  till  that  necessity  can  be 
made  apparent.  Sure  I  am,  they  have  been  the 
instrument  of  some  of  the  grossest  acts  of  tyranny 
that  were  ever  exercised,  and  have  this  never 
failing  consequence,  to  put  the  minority  in  the 
power  of  a  passionate  and  unprincipled  majority, 
as  to  the  most  sacred  things,  and  the  plea  of 
necessity  is  never  wanting  where  it  can  be  of  any 
avail. 

Iredell,  Observations  on  George  Mason's  Objections  to  the 
Federal  Constitution,  in  Pamphlets  on  the  Constitution  of 
the  United  States:  Published  During  Its  Discussion  by  the 
People  1787-1788  333,  368  (P.  Ford  ed.  1888).  The 
Solicitor  General  has  not  pled  necessity  because  there  was 
no  "invincible  necessity"  for  the  retroactive  application  of 
the  1987  "Congressional  Clarification  of  Estate  Tax 
Deduction  for  Sales  of  Employer  Securities." 

Finally,  the  Solicitor  General's  reasoning  casually 
disregards  statutory  text  in  favor  of  contradictory 
"legislative  intent,"    in  an  effort  to  forge  a  justifying 


'  This  case  is  not  like  Helvering  v.  Gregory,  supra,  where  the 
Court  was  interpreting  arguably  consistent  text  and  legislative  intent. 
293  U.S.  at  469  (focussing  on  "whether  what  was  done,  apart  from  the 
tax    motive,    was   the   thing  which   the  statute   intended"    (emphasis 
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legislative  purpose  for  retroactive  legislation  that  bears 
little  or  no  relation  to  an  enumerated  grant  of  power  in  the 
Constitution,  presumably  in  this  case  to  the  power 
enumerated  in  Article  I,  Section  8,  "[tjo  lay  and  collect 
Taxes,  Duties,  Imposts  and  Excises,  to  pay  the  Debts  and 
provide  for  the  common  E>efense  and  general  Welfare  of 
the  United  States."  U.S.  Const,  art.  I,  §  8,  cl.  1;  see 
United  States  v.  Butler,  297  U.S.  1,  64  (1936). 

Were  the  Court  to  adopt  the  Solicitor  General's  logic, » 
Congress  could  with  impunity  pass  laws  that,  for  instance, 
permit  tax  deductions  for  political  contributions,  but  then 
retroactively  change  the  law  when  Members  of  Congress 
realize,     post     hoc,     that:  (1)     the     contributions 

overwhelmingly  favored  anti-incumbency;  (2)  the  revenues 
lost  vastly  exceeded  expectations;  or  (3)  both.  This 
hypothetical  is  not  far  off  from  what  transpiijed  in  this 
case.  The  fundamental  question  in  the  hypothetical,  as 
well  as  in  this  case,  is  this:  Where  in  the  Constitution  did 
the  States  respectively  or  the  people  cede  such  power  to 
Congress?  See  Butler,  297  U.S.  at  63  ("The  question  is 
not  what  power  the  federal  government  ought  to  have,  but 
what  powers  in  fact  have  been  given  by  the  people."), 

quoted  in  New  York  v.  United  States, U.S.  , , 

112  S.  Ct.  2408,  2418  (1992). 

The  Solicitor  General  ignores  this  fundamental 
question.  Instead,  he  asks  this  Court  to  confer  upon 
Congress,  in  effect,  "[a]n  unlimited  power  to  make  any 
and  everything  lawful  which  the  legislature  might  see  fit  to 
call  taxation,  .  .  .  plainly  stated,  an  unlimited  power  to 


added)).  When,  as  in  this  case,  alleged  "legislative  intent"  conflicts 
with  the  actual  words  enacted  into  law,  the  text  controls.  See  St. 
Martin  Evangelical  Church  v.  South  Dakota,  451  U.S.  772,  790  (1981) 
(Stevens,  J.,  concurring)  (although  legislative  history  may  offer 
evidence  of  contrary  intent,  the  sUtutory  text  may  "simply  fail[]  to  give 
effect  to  that  intention.");  cf.  United  States  v.  Heth,  3  Cranch  399.  409 
(1806)  (Johnson,  J.)  (ambiguous  statutory  "words  should  be  taken  most 
strongly  'contra proferentum");  3  Cranch  at  413  (Palcrson,  J.)  ("[T]hc 
words  of  a  statute,  if  dubious,  ought  ...  to  be  taken  most  strongly 
against  the  law  nukers."). 
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plunder  the  citizen."  T.  Cooley,  "The  Power  of 
Taxation,"  Consritutional  Limitations  488  (1868).  Amici 
believe  the  American  people  deserve  better  —  and  are 
entitled  to  better  under  their  Constitution. 


n.  THE  COURT  SHOULD  PROVTOE  A  "BRIGHT 
LINE"  CONSTITUTIONAL  TEST  FOR 
RETROACTIVE  FEDERAL  TAXATION: 
RETROACTIVE  APPLICATION  OF  A  FEDERAL 
TAX  LAW  IS  PER  SE  UNCONSTITUTIONAL  AS 
TO  COMPLETED  TRANSACTIONS  AND 
OTHERWISE  PRESUMPTIVELY 
UNCONSTITUTIONAL  UNLESS  NECESSARY  TO 
ACHIEVE  A  COMPELLING  LEGISLATIVE 
PURPOSE 

Although  the  Ninth  Circuit  based  its  retroactivity 
decision  on  the  due  process  clause  of  the  Fifth 
Amendment,  that  holding  necessarily  implicates  other 
textual  and  structural  provisions  of  the  Constitution  dealing 
with  retroactivity,  foremost  of  which  are  the  two  ex  post 
facto  clauses.*  Amici  urge  the  Court  to  look  closely  at  the 
federal  ex  post  facto  clause,  as  well  as  other  constitutional 
indicia,  not  only  for  their  own  respective  merits,  but  for 
insight  into  the  meaning  of  the  due  process  clause  upon 
which  the  Ninth  Circuit's  decision  rests.  See  generally 
Amar,  The  Bill  of  Rights  as  a  Constitution,  100  Yale  L.J. 
1131,  1201  (1991)  ("How  could  we  forget  that  our 
Constitution  is  a  single  document,  and  not  a  jumble  of 
disconnected  clauses  —  that  it  is  a  Constitution  we  are 
expounding."    (Emphasis  in  original)). 


U.S.  Const,  art.  I,  §  9  (Congress)  &  art.  I.  §  10  (slates). 
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A.  Unlike  the  State  Legislative  Power  at  Issue  in 
Colder  v.  Bully  Congr^s*  Powers  Are  Limited 
to  Those  Enumerated  in  the  U.S.  Constitution 

It  is  still  axiomatic  in  the  late  Twentieth  Century  that 
"[t]he   Constitution   created   a   Federal    Government   of 

limited  powers."   New  York  v.  United  States, U.S.  at 

,  112  S.  Ct.  at  2417  (citation  omitted).   Nevertheless, 

whether  and  to  what  extent  Congress  has  the  power  to 
enact  retroactive  civil  laws  today  does  not  lend  itself  to 
clean  constitutional  analysis,  due  to  the  seminal 
retroactivity  case  of  Colder  v.  Bull,  3  U.S.  (3  Dall.)  386 
(1798). 

In  Colder  v.  Bull,  the  Court  is  generally  understood  to 
have  held  that  the  Constitution's  two  express  pfohibilions 
against  ex  post  facto  laws  only  apply  to  criminal 
legislation.  A  close  reading  of  Justice  Iredell's  and  Justice 
Peterson's  separate  concurring  opinions  in  Colder  v.  Bull, 
however,  suggests  that  the  holding  of  the  Court  would 
have  been  different  had  the  legislative  power  at  issue  been 
federal  instead  of  state,  as  explained  more  fully  below. 
This  case  presents  a  clean  opportunity  for  the  Court  to 
revisit  or  distinguish  Colder  v.  Bull,  and  to  clarify  the 
constitutional  limits  on  Congress  to  enact  tax  legislation 
retroactively. 

Colder  v.  Bull  involved  state  legislation  that  "set  aside 
a  decree  of  the  court  of  Probate  for  Hartford  .  .  .  and 
granted  a  new  hearing.';  3  U.S.  (3  Dall.)  at  386  (Chase, 
J.).  As  was  the  custom  at  the  time,  the  Supreme  Court 
delivered  the  opinions  of  the  various  justices  seriatim. 
Justice  Chase  opined  that  the  ex  post  facto  prohibition 
applicable  to  the  Connecticut  legislature  applied  only  to 
four  types  of  criminal  laws.  3  U.S.  (3  Dall.)  at  390. 
Justices  Paterson  and  Iredell,  in  separate  concurring 
opinions,  expounded  on  the  "indefinite  nature"  of  the 
Connecticut  Legislature's  powers,  which  at  the  time 
included  both  legislative  and  judicial  functions  (in  stark 
contrast  to  the  federal  Legislature's  powers  then  and  now). 
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The  Court's  decision  in  Colder  v.  Bdll  is  thus  not 
controlling  precedent  in  a  case  involving  the  federal 
legislature,  which  unlike  the  legislative  power  at  issue  in 
Colder  v.  Bull,  is  constrained  not  only  by  explicit  due 
process  and  ex  post  facto  restrictions,  but  also  by  other 
organic,  structural,  and  textual  constitutional  constraints  on 
the  exercise  of  federal  legislative  power.  Accordingly,  this 
case  should  be  treated  as  both  a  due  process  case  and  a 
case  of  first  impression  under  the  federal  ex  post  facto 
clause,  as  construed  together  with  the  other  indicia  of  the 
intent  of  the  framers  and  ratifiers  of  the  United  States 
Constitution  vis-k-vis  retroactive  federal  taxation. 

B.  The  Constitution  Restricts  the  Power  of  the 
Federal  Government  to  Enact  Retroactive 
Legislation  of  the  Type  in  this  Case 

1,     Textual  indicia 

a.     Due  process  clauses 

The  Fifth  Amendment  provides  that  "[n]o  person  shall 
be  .  .  .  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law;  nor  shall  private  property  be  taken  for 
public  use,  without  just  compensation,"  U.S.  Const, 
amend.  V;  cf  U.S.  Const,  amend  XIV  ("No  state  shall  . 
.  .  deprive  any  person  of  life,  liberty,  or  property,  without 
due  process  of  law. ").  The  Solicitor  General  concedes  that 
the  "guaranty  of  due  process"  protects  individuals  from 
"unreasonable,  arbitrary  or  capricious"  governmental 
regulation  of  commerciid  matters.  United  States  Brief  at 
12,  quoting  Nebbia  v.  New  York,  291  U.S.  502,  525 
(1934).  Amici  believe  that  retroactive  taxation  is 
antithetical  to  the  rule  of  law  and  therefore  per  se 
"unreasonable,  arbitrary  or  capricious"  as  a  matter  of 
procedural  due  process.  As  Justice  Powell  emphasized  in 
Mathews  v.  Eldridge,  424  U.S.  319  (1976),  "[t]he  epnce 
of  due  process  is  the  requirement  that  'a  person  in 
jeopardy  of  serious  loss  [be  given]  notice  of  the  case 
against  him  and  opportunity  to  meet  it.'"  424  U.S.  at  348 
(quoting  Joint  Anti-Fascist  Comm.  v.  McGrath,  341  U.S. 
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123,  171-72  (1951)  (Frankfurter,  J.,  concurring)). 
Retroactive  legislation  provides  neither  notice  nor  an 
opportunity  "to  meet  it." 

Amici  dispute  the  Solicitor  General's  characterization 
of  the  Ninth  Circuit's  holding  as  concocting  a  new 
economic  strain  of  substantive  due  process.'  The  Ninth 
Circuit's  opinion  focused  on  procedural  not  substantive 
issues,  foremost  of  which  is  notice.  Carlton,  972  F.2d  at 
1059  {fiTsi  of  two  "paramount"  circumstances  is  whether 
the  taxpayer  had  "actual  or  constructive  notice  that  the  tax 
statute  would  be  retroactively  amended");  see  United  States 
V.  Hemme,  476  U.S.  at  569  ("One  of  the  relevant 
circumstances  is  whether,  without  notice,  a  statute  gives  a 
different  and  more  oppressive  legal  effect  to  conduct 
undertaken  before  enactment  of  the  statutp.");  see 
generally  McNabb  v.  United  States,  318  U.S.  332,  347 
("The  history  of  liberty  has  largely  been  the  history  of 
observance  of  procedural  safeguards."),  reh'g  denied,  319 
U.S.  784  (1943). 

The  procedural  nature  of  constraints  on  retroactive 
lawmaking,  whether  criminal  or  civil,  is  made  clear  by 
Blackstone's  famous  exposition  on  "The  Nature  of  Laws  in 
General,"  wherein  he  discusses  the  several  properties  of 
"municipal  or  civil  law,"  as  distinguished  from  "the  law  of 
nature,  the  revealed  law,  and  the  law  of  nations": 

[Municipal  or  civil  law]  is  likewise  "a  rule 
prescribed."  Because  a  bare  resolution,  confined 
in  the  breast  of  the  legislator,  without  manifesting 
itself  by  some  external  sign,  can  never  be 
property  a  law.    It  is  requisite  that  this  resolution 


'  The  Solicitor  General  begins  both  the  "Reasons  for  Granting 
Petition"  section  of  the  United  States'  Petition  for  Certiorari  and  the 
"Argument"  section  of  the  merits  brief  with  the  following  sentence: 
"The  decision  of  the  court  of  appeals  adopts  and  applies  a  novel  and 
erroneous  three-step  substantive  due  process  test  for  determining  the 
constitutionality  of  retroactive  tax  legislation."  United  States  Cert. 
Petition  at  10;  United  Sutes  Brief  at  12. 
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be  notified  to  the  people  who  are  to  obey  it.  But 
the  manner  in  which  this  notification  is  to  be 
made,  is  matter  of  very  great  indifference.  .  .  . 
Yet,  whatever  way  is  made  use  of,  it  is  incumbent 
on  the  promulgators  to  do  it  in  the  most  public 
and  perspicuous  manner;  not  like  Caligula,  who 
(according  to  Dio  Cassius)  wrote  his  laws  in  a 
very  small  character,  and  hung  them  up  upon  high 
piUars,  the  more  effectively  to  ensnare  the  people. 
There  is  still  a  more  unreasonable  method  than 
this,  which  is  called  making  of  laws  ex  post  facto', 
when  after  an  action  is  committed,  the  legislator 
then  for  the  first  time  declares  it  to  have  been  a 
crime,  and  inflicts  a  punishment  upon  the  person 
who  has  committed  it;  here  it  is  impossible  that 
the  party  could  foresee  that  an  action,  innocent 
when  it  was  done,  should  be  afterwards  converted 
to  guilt  by  a  subsequent  law;  he  had  therefore  no 
cause  to  abstain  from  it;  and  all  punishment  for 
not  abstaining  must  of  consequence  be  cruel  and 
unjust.  All  laws  should  be  therefore  made  to 
commence  infiituro,  and  be  notified  before  their 
commencement;  which  is  implied  in  the  term 
''prescribed. " 

W.  Blackstone,  1  Commentaries  on  the  Lmws  of  England 
45-46  (1765)  (emphasis  in  original).' 

Because    this    case    presents    a   procedural   conflict 
between  individual  rights  and  expectations  on  the  one  hand 


•  See  Dash  v.  Van  Kleeck,  7  Johns.  477,  495  (N.Y.  Sup.  Ct. 
1811)  (Thompson,  J.)  ("After  referring  to  the  unjust  and  iniquitous 
practice  of  the  Roman  emperor,  (Caligula),  as  to  the  manner  of  writing 
and  publishing  his  laws,  [Blackstonc]  observes,  that  there  is  still  a 
more  unreasonable  method  than  this,  which  is  called  making  laws  ex 
posi  facto.  Although,  technically  speaking,  the  term  ex  post  faao  may 
be  applicable  only  to  laws  punishing  criminal  offenses,  the  principle  is 
equally   applicable   to   civil   cases."       (Emphasis    in   origmal));   see 

generally  Reno  v.  Flores, U.S.  .  .  113  S.  Ct.  1439,  1455 

(1993)     (O'Connor,     J.,     concurring)     ("procedural     due     process 
protections"  include  "notice  of  charges"). 
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and  the  federal  government's  desire  to  raise  more  revenues 
on  the  other,  it  fits  squarely  within  the  "principal  function 
of  the  Due  Process  Clause."  McGautha  v.  California,  402 
U.S.  183,  254  (1971)  (Brennan,  J.,  dissenting,  joined  by 
Douglas  and  Marshall,  JJ.)  ("The  principal  function  of  the 
Due  Process  Clause  is  to  ensure  that  state  power  is 
exercised  only  pursuant  to  procedures  adequate  to  vindicate 
individual  rights."),  vacated  sub  nom.  Crampton  v.  Ohio, 
408  U.S.  941  (1972).  If  ever  there  was  a  fundamental 
civil  right,  albeit  procedural,  that  is  both  "deeply  rooted  in 
this  Nation's  history  and  tradition,"  Moore  v.  East 
Cleveland,  431  U.S.  494,  503  (1977)  (PoweU,  J.),  and 
"implicit  in  the  concept  of  ordered  liberty,"  Palko  v. 
Connecticut,  302  U.S.  319,  325,  326  (1937),  it  is  the  right 
to  be  free  from  retroactive  governmental  deprivations  of 
personal  property,  such  as  the  retroactive  taxatiop  imposed 
upon  Carlton  first  by  the  IRS  and  then  sanctioned  by  the 
Congress. 

In  explaining  its  due  process  holding,  the  Ninth 
Circuit  emphasized  that  "[f]ederal  courts  have  long  been 
hostile  to  legislation  that  interferes  with  settled 
expectations."  972  F.2d  at  1057  (citation  omitted).  This 
historic  hostility  towards  "legislation  that  interferes  with 
settled  expectations"  —  a  common  thread  between  due 
process  and  ex  post  facto  restrictions  on  governmental 
power  --  is  not  restricted  to  federal  courts,  but  is  prevalent 
as  well  among  the  historic  writings  that  most  influenced 
the  framers  and  ratifiers  of  the  United  States  Constitution. 

As  retroactivity  in  tax  legislation  eviscerates  all  other 
procedural  protections,  amici  urge  the  Court  to  adopt  a 
bright-line  test  that  will  prevent  retroactive  application  of 
any  federal  tax  law  to  completed  transactions  and  will 
otherwise '  safeguard  individual  rights  by  creating  a 
presumption  of  unconstitutionality  unless  the  retroactive 
application  of  a  new  tax  law  is  necessary  for  the 
achievement  of  a  compelling  legislative  purpose 
independent  of  the  desire  to  raise  additional  revenues. 
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b.    fix  port /ac/o  clauses 

Article  I,  section  9  of  the  U.S.  Constitution, 
concerning  restraints  on  Congress,  states  that  "[n]o  Bill  of 
Attainder  or  ex  post  facto  Law  shall  be  passed."  In  a 
similar  manner,  article  I,  section  10  states  that  "[n]o  State 
shall  .  .  .  pass  any  Bill  of  Attainder,  ex  post  facto  Law,  or 
Law  impairing  the  Obligation  of  Contracts."  Practically 
all  of  this  Court's  caselaw  examining  and  construing  the 
term   "ex  post  facto''   involves  the  latter,   and  not  the 

former.    See  Collins  v.  Youngblood,  U.S.        ,  , 

110  S.  Ct.  2715,  2718-20  (1990)  (RehnquistT  C.J., 
reviewing  the  litany  of  cases  since  Colder  v.  Bull  that  have 
restricted  the  term  "to  penal  statutes  which  disadvantage 
the  offender  affected  by  them").  The  Court's  few  cases 
involving  the  federal  ex  post  facto  prohibition  typically  cite 
Colder  v.  Bull  (construing  the  state  ex  post  facto 
prohibition)  or  other  authorities  stemming  therefrom.' 

The  Court  apparently  has  never  before  been  faced  with 
a  federal  ex  post  facto  case  that  hearkened  back  to  the 
distinguishing  factors  expounded  by  Justices  Iredell  and 
Paterson  in  Colder  v.  Bull,  mentioned  supra  and  discussed 
more  fully  infra.  The  Court's  caselaw,  however,  has 
never  fully  closed  the  door  on  the  obvious  distinctions 
between  federal  and  state  ex  post  facto  restrictions.  For 
instance.  Chief  Justice  Rehnquist's  opinion  in  Collins 
suggests,  at  least  implicitly,  that  the  restrictive 
interpretation  stemming  from  Colder  v.  Bull  is  limited  to 

the  slate  ex  post  facto  clause.   See ^  U.S.  at ,  1 10  S. 

Ct.  at  2719  n.2  ("the  Court  has  consistently  adhered  to  the 
view  expressed  by  Justices  Chase,  Paterson,  and  Iredell 
in  Colder  that  the  Ex  Post  Facto  Clause  applies  only  to 
penal  statutes."). 


'  See,  e.g..  Kaiser  Aluminum  A.  Chemical  Co.  v.  Bonjonio,  494 
U.S.  827,  855-56  (1990)  (Scalia,  J.,  concurring);  Harisiades  v. 
Shaughnessy,  342  U.S.  580,  594-95  (Jackson,  J.),  reh'g  denied,  343 
U.S.  936  (1952);  Mahler  v.  Eby,  264  U.S.  32,  39  (1924)  (Taft.  C.J.); 
Johannessen  v.  United  Slates,  225  U.S.  227.  242  (1912)  (Pitney.  J.). 
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In  any  case,  while  the  contexts  of  the  respective  tx, 
post  facto  prohibitions  are  quite  distinguishable  (see 
discussion  of  structural  indicia,  infra),  they  both  evince  a 
firm  belief  that  retroactivity  --  which  results  in  the 
unsettling  of  established  rights  and/or  expectations  --  is 
inherently  pernicious.  Confirming  this  belief,  James 
Madison  wrote  that  " ex-post-facto  laws,  and  laws 
impairing  the  obligation  of  contracts  are  contrary  to  the 
first  principles  of  the  social  compact,  and  to  every 
principle  of  sound  legislation."  The  Federalist  No.  44,  at 
128  (R.  Fairfield  2d  ed.  1966).  The  Congressional 
Research  Service  recognizes  the  historical  legitimacy  of 
arguments  that  the  ex  post  facto  clauses  should  apply  to  all 
legislation:  "At  the  time  the  Constitution  was  adopted, 
many  persons  understood  the  terms  ex  post  facto  laws  to 
'embrace  all  retrospective  laws,  or  laws  govferning  or 
controlling  past  transactions,  whether  ...  of  a  civil  or  a 
criminal  nature.'"  Congressional  Research  Service,  The 
Constitution  of  the  United  States:  Analysis  and 
Interpretation,  S.  Doc.  No.  16,  99th  Cong.,  1st.  Sess. 
381-82  (1987)  (quoting  3  J.  Story,  Commentaries  on  the 
Constitution  of  the  United  States  §  1339  (Boston:  1833)). 

Supporting  the  then-popular  sentiment  that  retroactive 
criminal  and  civil  laws  were  seen  in  the  same  light,  the 
New  Hampshire  Constitution  of  1784  warns  that 
"[r]etroactive  laws  are  highly  injurious,  oppressive,  and 
unjust.  No  such  law,  therefore,  should  be  made,  either  for 
the  decision  of  civil  causes,  or  the  punishment  of 
offenses."    N.H.  Const,  of  1784,  Part  1,  §  23. 

It  is  clear  from  the  writings  of  Thomas  Jefferson  that 
the  framers'  abhorrence  of  ex  post  facto  laws  applied  to  all 
federal  laws,  whether  civil  or  criminal.  In  1813,  for 
example  (even  after  Calder  v.  Bull),  Jefferson  wrote  of  the 
retroactive  application  of  a  congressional  patent  law: 

Every  man  should  be  protected  in  his  lawful  acts, 
and  be  certain  that  no  ex  post  facto  law  shall 
punish  or  endamage  him  for  them.   ...     The 
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sentiment  that  ex  post  facto  laws  arc  against 
natural  right,  is  so  strong  in  the  United  States, 
that  few,  if  any,  of  the  State  constitutions  have 
failed  to  proscnbe  them.  .  .  .  [TJhey  are  equally 
unjust  in  civil  as  in  criminal  cases,  and  the 
omission  of  a  caution  which  would  have  been 
right,  does  not  justify  the  doing  of  what  is  wrong. 

T.  Jefferson,  Letter  to  Isaac  McPherson,  Aug.  13,  1813, 
in  8  77ze  Writings  of  Thomas  Jefferson  326-27  (A.  Bergh 
ed.  1903). 

Likewise,  Chancellor  Kent  of  New  York,  while 
acknowledging  the  holding  in  Colder  v.  Bull,  wrote  that 
"there  is  no  distinction  in  principle,  nor  any  recognized  in 
practice,  between  a  law  punishing  a  person  criminally,  for 
a  past  innocent  act,  or  punishing  him  civilly  by  divesting 
him  of  a  lawfully  acquired  right.  The  distinction  consists 
only  in  the  degree  of  the  oppression,  and  history  teaches 
us  that  the  government  which  can  deliberately  violate  the 
one  right  soon  ceases  to  regard  the  other."  Dash  v.  Van 
Kleeck,  1  Johns.  477,  506  (N.Y.  Sup.  Ct.  1811);  jee  7 
Johns,  at  503-04  (referring  to  intentionally  retroactive  laws 
as  "pernicious"  and  "repugnant  to  common  justice"). 

Notwithstanding  Calder  v.  Bull  and  its  legal  progeny, 
a  number  of  prominent  jurists  and  scholars  in  this  Century 
have  insisted  that  the  ex  post  facto  clauses  should  apply  in 
the  civil  context.  See,  e.g.,  Lehmann  v.  United  States  ex 
rel.  Carson,  353  U.S.  685,  690  (Black  and  Douglas,  JJ., 
concurring  in  the  result),  reh'g  denied,  354  U.S.  944 
(1957);  Marcello  v.  Bonds,  349  U.S.  302,  319  (Douglas, 
J.,  dissenting),  reh'g  denied,  350  U.S.  856  (1955);  see 
generally  Crosskey,  The  True  Meaning  of  the 
Constitutional  Prohibition  of  Ex-Post-Facto  Laws,  14  Chi. 
L.  Rev.  539  (1947)  (citing  original  historical  sourqes). 

In  a  few  cases  since  Calder  v.  Bull,  the  Court  has 
even  suggested  that  certain  new  civil  laws,  if  applied 
retroactively,  could  be  per  se  unconstitutional.  For 
example,  in  Merrick  v.  Boquillas  Land  &  Cattle  Co. ,  200 
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U.S.  96  (1906),  this  Court  affirmed  the  Arizona  Supreme 
Court's  analysis  that  "if  construed  as  absolutely  barring 
causes  of  action  existing  at  the  time  of  its  passage  [a  new 
statue  of  limitation]  was  unconstitutional."  200  U.S.  at 
102  (agreeing  with  Arizona  Supreme  Court  —  citing  Sohn 
V.  Watersohn,  84  U.S.  (17  WaU.)  596  (1873)).  In  1927 
this  Court  struck  down  a  retroactive  application  of  a 
federal  estate  tax  as  unconstitutional.  Nichols  v.  Coolidge, 
274  U.S.  531  (1927).  Other  cases  have  held  that 
retroactively-imposed  tax  laws  can  be  "confiscation  of 
property  in  violation  of  due  process  of  law."  Smead,  The 
Rule  Against  Retroactive  Legislation:  A  Basic  Principle  of 
Jurisprudence,  20  Minn.  L.  Rev.  775,  796  (1936) 
(reviewing  other  cases;  citations  omitted). 

i  Amici  believe  that  retroactive  taxation,  especially  as 
applied  to  completed  transactions,  is  inherently 
unreasonable.  More  importantly,  the  due  process  and  ex 
post  facto  clauses,  together  with  contemporaneous 
historical  indicia,  demonstrate  that  the  framers  and  ratifiers 
of  the  United  States  Constitution  shared  this  belief. 


2.     Structural  indicia 

a.     Retroactive  tax  laws  violate  the  rule  of 
law  underpinnings  of  the  Constitution. 

Earlier  this  Century,  the  classical  liberal  scholar 
Friedrich  von  Hayek  described  the  Rule  of  Law,  with  its 
inherent  restriction  on  retroactive  legislation,  as  the 
singlemost  distinguishing  factor  of  a  free  society:  "Rule 
of  Law  .  .  .  means  that  the  government  in  all  its  actions  is 
bound  by  rules  fixed  and  announced  beforehand  --  rules 
which  make  it  possible  to  foresee  with  fair  certainty  how 
the  authority  will  use  its  coercive  powers  in  given 
circumstances  and  to  plan  one's  individual  affairs  on  the 
basis  of  this  knowledge."  F.  von  Hayek,  The  Road  to 
Serfdom  11  (1944). 
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That  a  general  prohibition  against  retroactive 
lawmaking  is  deeply  rooted  in  Anglo/American 
jurisprudence  cannot  be  disputed.  Blackstone  argued  that 
"laws  should  not  be  enforced  before  the  subjects  have  an 
opportunity  to  become  acquainted  with  them."  Smead, 
supra,  at  777.  James  Madison  justified  restrictions  on 
retroactive  laws  in  the  United  States  Constitution  on  the 
grounds  that  such  restrictions  "will  banish  speculations  on 
public  measures,  inspire  a  general  prudence  and  industry, 
and  give  a  regular  course  to  the  business  of  society."  The 
Federalist  No.  44,  at  128-29  (R.  Fairfield  2d  ed.  1966). 

Other  contemporaneous  legal  authorities  who 
influenced  the  framers  and  ratifiers  of  the  United  States 
Constitution  agreed  generally  that  the  type  of  retroactivity 
in  this  case  is  inherently  contrary  to  the  rule  of  law.  For 
example,  Professor  Burlamaqui  wrote:  "It  is  necessary 
that  the  Laws  be  sufficiently  notified  to  the  subject;  for  how 
could  he  regulate  his  actions  and  motions  by  those  laws,  if 
he  had  never  any  knowledge  of  them?"  J.  Burlamaqui, 
TTie  Principles  of  Natural  Law  104  (Nugent  trans.  3d  ed. 
1780);  see  J.  Burlamaqui,  2  The  Principles  of  Natural  and 
Politic  Law  154  (Nugent  trans.  3d  ed.  1784)  ("The 
establishment  of  civil  society  ought  to  be  fixed,  so  as  to 
make  a  sure  and  undoubted  provision  for  the  happiness 
and  tranquillity  of  man.  For  this  purpose  it  was  necessary 
to  establish  a  constant  order,  and  this  could  only  be  done 
by  fixed  and  determinate  laws."). 

More  specifically  to  the  facts  of  this  case,  the  inherent 
injustice  of  a  retroactive  estate  tax  law  is  highlighted  by 
the  following  example  in  Baron  von  Pufendorfs 
Seventeenth  Century  treatise  On  the  Law  of  Nature  and 
Nations'. 

[A]n  accurate  distinction  should  be  drawn 
between  the  positive  law  itself,  and  that  right  the 
acquisition  of  which  is  occasioned  by  that  law. 
The  former  may  be  annulled  afterwards  by  the 
legislator,  but  the  right  still  remains,  which  was 
acquired  by  virtue  of  that  law,  so  long  as  it  was 
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in  force.  For  it  would  be  the  height  of  injustice 
to  abolish  along  with  a  law  all  of  its  former 
effects.  If,  for  example,  it  should  be  the  law  of 
a  state,  that.  As  the  head  of  a  house  may  have 
disposed  of  his  property  by  testament,  so  let  the 
right  to  it  stand,  certainly  a  legislator  will  be  able 
to  limit  this  freedom  of  testament,  and  to  ordain 
that  hereafter  all  inheritances  shall  be  returned 
intestate.  But  it  would  be  unjust  to  take  away  all 
property  received  by  inheritance  from  those  who 
received  legacies  while  the  former  law  was  still  in 
force. 

1  Pufendorf,  Ch.  6,  §  6  (emphasis  in  original;  citations 
omitted). 

Amici  respectfully  suggest  that  this  and  other  historical 
insights  into  the  injustice  of  retroactive  estate  taxes  are 
instructive  as  to  how  the  framers  and  ratifiers  of  the 
United  States  Constitution  would  have  viewed  the  type  of 
retroactive  federal  tax  law  at  issue  in  this  case. 

b.  As  applied  to  past  transactions, 
retroactive  federal  laws  are  judicial  in 
nature,  and  therefore  violate  the 
separation  of  powers  doctrine 

In  Calder  v.  Bull,  Justice  Iredell  suggested  that  the 
Connecticut  legislature's  exercise  of  judicial  power  in  the 
form  of  purely  retroactive  legislation  was  "strange," 
implying  that  the  federal  Congress,  due  to  separation  of 
powers  principles,  could  not  even  countenance  the  idea: 

It  may,  indeed,  appear  strange  to  some  of  us,  that 
in  any  form  there  should  exist  a  power  to  grant, 
with  respect  to  suits  depending  or  adjudged,  new 
rights  of  trial,  new  privileges  of  proceeding,  not 
previously  recognized  and  regulated  by  positive 
institutions;  but  such  is  the  established  usage  of 
Connecticut,  and  it  is  obviously  consistent  with 
the    general    superintending    authority    of|  her 
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Legislature.  .  .  .  The  |X)wer,  however,  is  judicial 
in  its  nature;  and  whenever  it  is  exercised,  as  in 
the  present  instance,  it  is  an  exercise  of  judicial, 
not  of  legislative,  authority. 

3  U.S.  (3  Dall.)  at  398  (Iredell,  J.,  concurring  "in  the 
general  result,"  dissenting  in  part  due  to  "the  reasons  that 
are  assigned"). 

Chancellor  Kent  of  New  York,  author  of 
Commentaries  on  American  Law  (9th  ed.  1858),  while 
acknowledging  the  holding  in  Colder  v.  Bull  in  Dash  v. 
Van  Kleeck,  supra,  expounded  on  the  judicial  nature  of 
retroactive  legislation: 

It  is  equally  inadmissible  to  consider  [a 
legislative]  act  as  declaring  how  the  former 
statutes  were  to  be  construed,  as  to  cases  already 
existing.  If  this  interpretation  was  to  be 
considered  as  giving  the  former  acts  a  new 
meaning,  it  then  becomes  a  new  rule,  and  is  to 
have  the  same  effect,  as  any  other  newly  created 
statute.  But  if  it  be  considered  as  an  exposition  of 
the  former  acts  for  the  information  and 
government  of  the  courts  in  the  decision  of  causes 
before  them,  it  would  then  be  taking  cognisance 
of  a  judicial  question.  This  could  not  possibly 
have  been  the  meaning  of  the  act,  for  the  power 
that  makes  is  not  the  power  to  construe  a  law.  It 
is  a  well  settled  axiom  that  the  union  of  these  two 
powers  is  tyranny.  .  .  .  Our  government  ... 
consists  of  departments,  and  contains  a  marked 
separation  of  the  legislative  and  judicial  powers. 
.  .  .  [T]he  right  to  interpret  laws  does,  and  ought 
to  belong  exclusively  to  the  courts  of  justice. 

7  Johns,  at  508-09  (emphasis  in  original). 

Professor  Story  later  justified  the  result  in  Calder  v. 
Bull  on  grounds  clearly  distinguishable  from  federal 
legislation:    "There  is  nothing  in  the  Constitution  of  the 
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United  States  which  forbids  a  State  legislature  from 
exercising  judicial  functions;  nor  from  divesting  rights 
vested  by  law  in  an  individual,  provided  its  effect  be  not 
to  impair  the  obligation  of  a  contract."  J.  Story,  2 
Commentaries  on  the  Constitution  of  the  United  States  272 
(5th  ed.  1891). 

Justice  Scalia  more  recently  opined  that  retroactivity, 
while  appropriate  for  judicial  decisions,  is  constitutionally 
problematic  for  legislation  generally:  "[I]t  is  said  that  that 
which  distinguishes  a  judicial  from  a  legislative  act  is,  that 
the  one  is  a  determination  of  what  the  existing  law  is  in 
relation  to  some  existing  thing  already  done  or  happened, 
while  the  other  is  a  predetermination  of  what  the  law  shall 
be  for  the  regulation  of  all  future  cases."  Harper  v. 
Virginia  Dep't  of  Taxation,  U.S.  _  ,  61  U.S.L.W. 
4664,  4669  (June  18,  1993)"  (Scalia,  J.,  concurring) 
(quoting  T.  Cooley,  Constitutional  Limitations  91 
(1868)).'° 

To  the  extent  the  1987  amendment  to  the  Tax  Reform 
Act  of  1986  is  what  the  Committee  Report  purports,  /.e. , 
a  conforming  amendment  to  bring  the  Tax  Reform  Act  of 
1986  in  line  with  "the  original  intent  of  Congress." 
H.R.Rep.  No.  100-391,  100th  Cong.,  1st  Sess.,  Pt.  H,  at 
1045  (1987),  the  1987  amendment,  as  applied  to  this  case, 
is  judicial  in  nature  and  therefore  contrary  to  the 
separation  of  powers  doctrine. 


"•  See  Aiken,  Ex  Post  Facto  in  the  Civil  Conlexi:  Unbridled 
Punishment,  81  Ky.  L.J.  323,  327-33  (1993)  (discussing  historical 
bases  for  ex  post  faao  restrictions  vis-k-vis  separation  of  powers);  see 
generally  Laycock,  Due  Process  and  Separation  of  Powers:  The  Effort 
to  Make  the  Due  Process  Clauses  Nonjusticiable,  60  Tex.  L.  Rev.  875, 
878  (1982)  ("the  due  process  clauses  look  to  legislatures  only  for 
substantive  entitlements,  and  .  .  .  the  clauses  commit  minimum 
procedural  rights  to  the  Constitution  and  therefore  to  the  Court"), 
citing  Michelman,  Formal  and  Associational  Aims  in  Procedural  Due 
Process,  in  Nomos  XVIII:  Due  Process  126,  133-34,  158-59  n.27 
(J.R.  Pennock  and  J.  Chapman  eds.  1977). 
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c.     Federal    legislative    power    does    not 
extend  between  Congresses 

Article  1,  Section  1  vests  all  "legislative  powers  .  .  . 
in  a  Congress  of  the  United  States,  which  shall  consist  of 
a  Senate  and  a  House  of  Representatives."  Every  two 
years  a  new  Congress  is  formed,  and  this  Court  has 
observed  that  the  views  of  one  Congress  about  the  intent 
of  a  prior  enacting  Congress  are  entitled  to  little  deference. 
See  United  States  v.  Vogel  Fertilizer  Co.,  455  U.S.  16,  34 
(1982);  International  Bhd.  of  Teamsters  v.  United  States, 
431  U.S.  324,  354  n.  39  (1977);  see  also  United  Airlines 
V.  McMann,  434  U.S.  192,  200  n.7  (1977)  ("Legislative 
observations  10  years  after  the  passage  of  the  Act  are  in 
no  sense  part  of  the  legislative  history."). 

In  September  of  1986  the  99th  Congress  enacted  an 
estate  tax  deduction  for  sales  of  employer  securities  to 
ESOP's  within  the  Tax  Reform  Act  of  1986,  after  which 
it  adjourned.  More  than  a  year  later,  the  newly  elected 
and  substantially  transformed  100th  Congress  enacted 
another  law,  labeled  a  "Congressional  Clarification  of 
Estate  Tax  Deduction  for  Sales  of  Employer  Securities," 
which  purported  to  conform  the  Tax  Reform  Act  of  1986 
to  "the  original  intent  of  Congress."  H.R.Rep.  No.  100- 
391,  100th  Cong.,  1st  Sess.,  Pt.  H,  at  1045  (quoted  at 
Carlton,  972  F.2d  at  1054-55).  But  one  Congress  cannot 
definitely  speak  for  the  intent  of  another,  for  such  would 
be  an  usurpation  of  judicial  power.    Cf.  James  B.  Beam 

DistilUng  Co.  V.  Georgia, U.S.         , ,  HIS.  Ct. 

2439,  2450-51  (Scalia,  J.,  joined~~By  Marshall  and 
Blackmun,  JJ.)  (discussing  judicial  retroactivity  vis-^-vis 
the  division  of  federal  powers). 

The  limitation  in  Article  1,  Section  1  of  "all  legislative 
power"  to  "a  Congress"  suggests  that  the  legislative  power 
does  not  extend  between  Congresses.  Accordinglv,  once 
a  Congress  has  adjourned,  that  Congress'  intent  cannol  be 
reconsidered  by  a  subsequent  Congress,  especially  as  to 
cases  and  controversies  wherein  individuals  have  relied 
upon  a  law  enacted  by  the  prior  Congress.     As  Chief 
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Justice  Marshall  admonished  in  Fletcher  v.  Peck,  10  U.S. 
(6  Cranch)  87  (1810),  "if  an  act  be  done  under  a  law,  a 
succeeding  legislature  cannot  undo  it.  The  past  cannot  be 
recalled  by  the  most  absolute  power."  10  U.S.  (6  Cranch) 
at  135  (discussing  contract  clause  restrictions  on  state 
governments). 

Because  Carlton's  transaction  was  completed  under 
section  2057,  as  enacted  by  the  99th  Congress,  the  1987 
amendment  by  the  l(X)th  Congress  "cannot  undo  it."   Id. 

d.  The  federal  ex  post  facto  clause  should 
be  construed  broadly  for  a  government 
of  limited  powers 

To  the  extent  a  power  to  enact  retroactive  legislation 
tunis  on  presumptions  (such  as  the  presumption  that  the 
founders  intended  the  term  "er  post  facto"  to  apply  only  to 
criminal  statutes),  any  such  presumptions  should  take  mto 
consideration  the  fundamentally  different  natures  of  state 
versus  federal  governmental  powers  in  the  United  States." 
As  the  Court  clarified  in  Butler. 

Each  state  has  all  governmental  powers  save  such 
as  the  people,  by  their  Constitution,  have 
conferred  upon  the  United  States,  denied  to  the 


"  See  T.  Coolcy,  Constitutional  Limitations  173  (1868)  ("The 
government  of  the  United  SUtea  is  one  of  enumerated  powers;  the 
govemmenta  of  the  States  arc  possessed  of  all  the  general  powers  of 
legislation.  When  a  law  of  Congress  is  assailed  as  void,  we  look  in 
the  national  Constitution  to  see  if  the  grant  of  specified  powers  is 
broad  enough  to  embrace  it;  but  when  a  State  law  is  attacked  on  the 
same  ground,  it  is  presumably  valid  in  any  case,  and  this  presumption 
is  a  conclusive  one,  unless  in  the  Constitution  of  the  United  Suies  or 
of  the  State  we  arc  able  to  discover  that  it  is  prohibited.  .  .  . 
Congress  can  pass  no  laws  but  such  as  the  Constitution  authorizes 
either  expressly  or  by  clear  implication;  while  the  State  legislature  has 
jurisdiction  of  all  subjects  on  which  its  legislation  is  not  prohibited.'). 
Accordingly,  a  state  government  may  be  presumed  to  have  a  power  to 
enact  retroactive  civil  laws  while  the  federal  government  is  presumed 
not  to  have  such  power. 
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States,  or  reserved  to  themselves.  The  federal 
union  is  a  government  of  delegated  powers.  It 
has  only  such  as  are  expressly  conferred  upon  it 
and  such  as  are  reasonably  to  be  implied  from 
those  granted.  In  this  respect  we  differ  radically 
from  nations  where  all  legislative  power,  without 
restriction  or  limitation,  is  vested  in  a  parliament 
or  other  legislative  body  subject  to  no  restrictions 
except  the  discretion  of  its  members. 

297  U.S.  at  63. 

The  power  of  Congress  to  tax  retroactively  is  neither 
enumerated  nor  "reasonably  to  be  implied  from  those 
granted."  297  U.S.  at  63.  As  the  Court  concluded  in 
Butler,  "the  only  thing  granted  [in  art.  I,  §  8,  cl.  1]  is  the 
power  to  tax  for  the  purpose  of  providing  funds  for 
payment  of  the  nation's  debts  and  making  provision  for  the 
general  welfare."  297  U.S.  at  64;  see  297  U.S.  at  69-70 
("It  would  undoubtedly  be  an  abuse  of  the  [taxing]  power 
...  if  exercised  for  ends  inconsistent  with  the  limited 
grants  of  power  in  the  Constitution."),  quoting  Veazie 
Bank  v.  Fenno,  8  Wall.  533,  541  (1868).  The  Solicitor 
General  would  extend  this  limited  power  to  include  the 
power  retroactively  to  amend  "revenue  laws  to  fairly 
allocate  to  taxpayers  the  burdens  and  benefits  of  national 
fiscal  policies  and  to  prevent  evasion  of  those  laws  'by  the 
vigilant  and  ingenious.'"  United  States  Brief  at  15.  Such 
an  extension  of  non-enumerated  power  to  Congress,  to  use 
the  Solicitor  General's  own  words  (United  States  Brief  at 
19),  "lacks  a  foundation"  in  either  the  text  or  the  structure 
of  the  United  States  Constitution. 

CONCLUSION 

Amici  urge  the  Court  to  affirm  the  Ninth  Circuit's  due 
process  holding,  and  in  so  doing  to  provide  a  "bright  line" 
constitutional  test  for  retroactive  federal  tax  jlegislation 
based  on  the  constitutional  guarantee  of  procedural  due 
process,  as  well  as  on  the  other  textual  and  structural 
indicia  of  intent   by   the   framers   and    ratifiers   of   the 
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Constitution  to  protect  individuals  from  a  federal  law  that 
would  tax,  or  increase  net  taxes  on,  past  activities.  The 
Constitution  prohibits  retroactive  application  of  federal  tax 
laws  as  to  completed  transactions  and  prohibits  retroactive 
application  generally  unless  necessary  to  achieve  a 
compelling  legislative  purpose  independent  of  the  desire  to 
raise  additional  revenues. 
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QUO  VADIS  (WITHER  GOEST  THOU)  TAXATION: 
IN  FUTURO  OR  EX  POST  FACTOl 

by 

Joseph  E.  Schmitz  and  Robert  J.  Crnkovich 

The  Omnibus  Budget  Reconciliation  Act  of  1993,  commonly  known  as  the  '1993  Tax 
Compromise  "  includes  substantial  increases  in  the  marginal  tax  rates  for  certain  businesses  and 
individuals  -  retroactive  to  January  1,  1993.    If  Congress  can  impose  taxes  retroactively  back  to 
January  1,  1993  (before  the  current  Administration  and  Congress  took  office),  why  not  back  to 
January  I,  1983,  or  even  further?    This  Legal  Backoroiwder  analyzes  whether  the  current  sute  of 
constitutional  jurisprudence  allows  Congress  unfettered  discretion  to  impose  such  tax  increases 
retroactively  -  and  if  so,  whether  an  amendment  should  be  considered  to  restrain  such  power. 

Deep  Historical  Roots 

Article  I   section  9  of  the  U.S.  Constitution,  concerning  restraints  on  Congress,  sutes  that  '[njo 
bill  of  atuinder  or  ex  post  facto  law  shall  be  passed."    Likewise,  article  I,  section  10  states  that  '[nlo 
Sutes  shall  .  .  .  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts.'    Tte  foremost  problem  with  ex  postfaao  laws,  i.e.  retroactive  legislation,  is  that  they  are 
repugnant  to  the  Rule  of  Law,  upon  which  our  entire  society  is  based.    In  Marbury  v.  Madison,  Chief 
Justice  John  Marshall  stressed  that  "the  government  of  the  United  States  has  been  emphatically  termed 
a  government  of  laws,  and  not  men."    5  U.S.  (1  Cranch)  137.  163  (1803).    He  later  admomshed  that 
"the  power  to  tax  involves  the  power  to  destroy."    McCulloch  v.  Maryland,  17  U.S.  (4  Wheat.)  316, 
431  (1819). 

Two  centuries  ago,  retroactive  laws  were  said  to  be  "contrary  to  the  first  principles  of  the  social 
compact  "  "against  natural  right,"  "unjust,"  "highly  injurious,"  "oppressive,"  "pernicious," 
■repugnant  to  common  justice,"  and  "wrong."    More  recently,  the  classical  liberal  scholar  Fnednch 
von  Hayek  described  the  Rule  of  Law,  with  its  inherent  restriction  on  retroactive  legislation,  as  \ht 
singlemost  distinguishing  factor  of  a  free  society:    "Rule  of  Law  .  .  .  means  that  the  government  in 
all  its  actions  is  bound  by  rules  fixed  and  announced  beforehand  -  rules  which  make  it  possible  to 
foresee  with  fair  certainty  how  the  authority  will  use  its  coercive  powers  in  certain  circumstances  and 
to  plan  one's  individual  affairs  on  the  basis  of  this  knowledge."    F.  von  Hayek.  The  Road  to 
Sertoom  72  (1944). 

That  a  general  prohibition  against  retroactive  lawmaking  is  deeply  rooted  in  Anglo/ American 
Jurisprudence  cannot  be  disputed.    William  Blackstone  argued  that  "[a]ll  laws  should  be  made  to 
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commence  injuturo.'    1  W.  Blackstone.  CoMMEhrrAJUES  46.    Blackstone's  bjsic  argument  was  that 
'it  is  reasonable  that  [laws]  be  prescribed  or  promulgated  and  that  there  can  be  no  promulgation 
where  they  commence  at  a  time  anterior  to  enactment  ....    As  a  matter  of  justice  laws  should  not 
be   enforced  before  the  subjects  have  an  opportunity  to  become  acquainted  with  them.'    Smead,  The 
Rule  Against  Retroactive  Legislarion:  A  Basic  Principle  of  Jurisprudence,  20  Minn.  L.  Rev.  775,  777 
(1936). 

In  The  Fedekaust,  James  Madison  wrote  that  'ex  post  facto  laws,  and  laws  impairing  the 
obligation  of  contracts,  are  contrary  to  the  first  principles  of  the  social  compact,  and  to  every 
principle  of  sound  legislation.*   The  Federalist  No.  44,  at  279  (Lodge  ed.  1888).    Even  the 
Congressional  Research  Service  admits  the  historical  legitimacy  of  arguments  that  the  ex  post  facto 
clauses  should  apply  to  all  legislation:    'At  the  time  the  Constitution  was  adopted,  many  persons 
understood  the  term  ex  post  faao  laws  to  'embrace  all  retrospective  laws,  or  laws  governing  or 
controlling  past  transactions,  whether  ...  of  a  civil  or  a  criminal  nature."    Congressional  Research 
Service,  The  CoNSTmrnoN  of  the  Untted  States:  Analysis  and  Interpretation,  S.  Doc.  No.  16, 
99th  Cong.,  1st.  Sess.  381-82  (1987)  (quoting  3  J.  Story,  Commentaries  on  the  CoNsrrTunoN  of  the 
Untted  States  §  1339  (Boston:  1833)). 

Supporting  the  then-popular  sentiment  that  retroactive  criminal  and  civil  laws  were  seen  in  the 
same  light,  the  New  Hampshire  Constitution  of  1784  warns  that  '[rjetroactive  laws  are  highly 
injurious,  oppressive,  and  unjust.    No  such  law,  therefore,  should  be  made,  either  for  the  decision  of 
civil  causes,  or  the  punishment  of  offenses.'    N.H.  Const,  of  1784,  Part  1,  §  23. 

Calder  v.  Bull 

Although  it  is  still  axiomatic  in  the  late  Twentieth  Century  that  *[t]he  Constitution  created  a 
Federal  Government  of  limited  powers,'  New  York  v.  United  States,  112  S.  Ct.  2408,  2417  (1992), 
whether  and  to  what  extent  Congress  has  the  power  to  enact  retroactive  civil  laws  today  does  not  lend 
itself  to  clean  constitutional  analysis,  due  primarily  to  the  case  of  Calder  v.  Bull,  3  U.S.  (3  Dall.) 
386  (1798),  in  which  the  United  States  Supreme  Court  held  that  the  Constitution's  express  prohibition 
against  ex  post  faao  laws  only  applies  to  criminal  laws. 

Calder  v.  Bull  involved  Connecticut  legislation  that  'set  aside  a  decree  of  the  court  of  Probate  for 
Hartford  ...  and  granted  a  new  hearing."    3  U.S.  (3  Dall.)  at  386  (Chase,  J.)  ('More  than  eighteen 
months  elapsed  from  the  decree  of  the  court  of  probate  .  .  .  and  thereby  Caleb  Bull  and  wife  were 
barred  of  all  right  of  appeal,  by  a  statute  of  Connecticut.*).    As  was  the  custom  at  the  time,  the 
Supreme  Court  delivered  the  opinions  of  the  various  justices  seriatim.    Justice  Chase  opined  that  the 
two  ex  post  faao  prohibitions  in  article  1  of  the  U.S.  Constitution  applied  only  to  four  types  of 
criminal  laws.    3  U.S.  (3  Dall.)  at  390.    Justices  Paterson  and  Iredell,  in  separate  concurring 
opinions,  expounded  on  the  'indefinite  nature'  of  the  Connecticut  Legislature's  powers,  which  at  the 
time  included  both  legislative  and  judicial  functions  (in  stark  contrast  to  the  federal  legislature's 
powers  then  and  rww).    Justice  Iredell's  opinion  suggests  that  the  Connecticut  legislature's  exercise  of 
judicial  power  in  the  form  of  purely  retroactive  legislation  was  'strange,'  implying  that  the  federal 
legislature,  due  to  separation  of  powers  principles,  could  not  even  countenance  the  idea: 

It  may,  indeed,  appear  strange  to  some  of  us,  that  in  any  form  there  should  exist  a  power  to  grant, 
with  respect  to  suits  depending  or  adjudged,  new  rights  of  trial,  new  privileges  of  proceeding,  not 
previously  recognized  and  regulated  by  positive  institutions;  but  such  is  the  established  usage  of 
Coiuiecticut,  and  it  is  obviously  consistent  with  the  general  superintending  authority  of  her 
legislature.  .  .  .   The  power,  however,  is  judicial  in  its  nature;  and  whenever  it  is  exercised,  as  in 
the  present  instance,  it  is  an  exercise  of  judicial,  not  of  legislative  authority. 

3  U.S.  (3  Dall.)  at  398  (Iredell,  J.,  concurring  "in  the  general  result,"  dissenting  in  part  due  to  *the 
reasons  that  are  assigned"). 

It  is  clear  from  the  writings  of  Thomas  Jefferson  that  the  framers'  abhorrence  of  ex  post  facio 
laws  applied  to  all  federal  laws,  whether  civil  and  criminal.    In  1813,  for  example  (even  after  Calder 
V.  Bull),  Jefferson  wrote  of  the  retroactive  application  of  a  congressional  patent  law: 
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Every  man  should  be  protected  in  his  lawful  acu,  and  be  certain  that  no  ex  posi/aao  law  shall 
punish  or  endamage  him  for  them.  .  .  .   The  sentiment  that  ex  postfaao  laws  are  against  natural 
right,  is  so  strong  in  the  United  States,  that  few,  if  any,  of  the  State  constitutions  have  failed  to 
proscribe  them.  .  .  .   [T]hey  are  equally  unjust  in  civil  as  in  criminal  cases,  and  the  omission  of  a 
caution  which  would  have  been  right,  docs  not  justify  the  doing  of  what  is  wrong. 

T.  JefTerson,  Letter  to  Isaac  McPherson,  Aug.  13,  1813,  in  8  The  WnmNos  op  Thomas  Jefferson 
326-27  (A.  Bergh  ed.  1903). 

Likewise,  Chancellor  Kent  of  New  York,  while  acknowledging  the  holding  in  Colder  v.  Bull, 
wrote  that  "there  is  no  distinction  in  principle,  nor  any  recognized  in  practice,  between  a  law 
punishing  a  person  criminally,  for  a  past  innocent  act,  or  punishing  him  civilly  by  divesting  him  of  a 
lawfully  acquired  right.    The  distinction  consists  only  in  the  degree  of  the  oppression,  and  history 
teaches  us  that  the  government  which  can  deliberately  violate  the  one  right  soon  ceases  to  regard  the 
other."    Dash  v.  Van  Kleeck,  7  Johns.  477.  506  (N.Y.  Sup.  Q.  1811);  see  1  Johns,  at  503-04 
(referring  to  intentionally  retroactive  laws  as  "pernicious"  and  "repugnant  to  common  justice"). 

Ex  Post  Facto  Constraints  After  Colder  v.  Bull 

Notwithstanding  Colder  v.  Bull  and  its  legal  progeny,  a  number  of  prominent  jurists  and  scholars 
have  insisted  that  the  Ex  Post  Faao  clauses  should  apply  in  the  civil  context.    See,  e.g.,  Lehmam  v. 
United  States  ex  rel.  Carson,  353  U.S.  685,  690  (1957)  (Black  and  Douglas,  JJ.,  dissenting); 
Marcello  v.  Bonds,  349  U.S.  302,  319  (1955)  (Douglas,  J.,  dissenting);  see  generally  Crosskey,  The 
True  Meaning  of  the  Constitutional  Prohibition  of  Ex-Post-Faao  Laws,  14  Cw.  L.  Rev.  539  (1947) 
(citing  original  historical  sources). 

In  a  few  cases  since  Colder  v.  Bull,  the  Supreme  Court  has  even  stated  that  certain  new  civil 
laws,  if  applied  retroactively,  could  be  per  se  unconstitutional.    For  example,  in  Herrick  v.  BoquiUas 
Land  &  Cattle  Co.,  200  U.S.  96  (1906),  the  United  States  Supreme  Court  affirmed  the  Arizona 
Supreme  Court's  analysis  that  "if  construed  as  absolutely  barring  causes  of  action  existing  at  the  time 
of  its  passage  [a  new  statue  of  limitation]  was  unconstitutional."    200  U.S.  at  102  (Arizona  Supreme 
Court  citing  Sohn  v.  Watersohn,  84  U.S.  (17  Wall.)  596  (1873)).    In  1927  the  United  States  Supreme 
Court  struck  down  a  retroactive  application  of  a  federal  estate  tax  as  unconstitutional.    Nichols  v. 
Codidge,  274  U.S.  531  (1927).    Other  older  cases  have  held  that  retroactively-imposed  tax  laws  can 
be  "confiscation  of  property  in  violation  of  due  process  of  law."    Smead,  supra,  20  Minn.  L.  Rev.  at 
796  (citations  omitted). 

The  modem  Supreme  Court,  however,  when  addressing  challenges  to  retroactive  civil  legislation, 
typically  resorts  to  a  minimum  scrutiny  "due  process"  balancing  test:    "Provided  that  the  retroactive 
application  of  a  statute  is  supported  by  a  legitimate  legislative  purpose  furthered  by  rational  means, 
judgments  about  the  wisdom  of  such  legislation  remain  within  the  exclusive  province  of  the  legislative 
and  executive  branches  .  .  .  .'    Pension  Benefit  Guarantee  Corp.  v.  R.A.  Gray  &  Co.,  467  U.S.  717, 
729  (1984).    This  type  of  judicial  deference  to  the  executive  aiid  legislative  braix;hes  obviously  poses 
little  or  no  constraint  on  the  type  of  retroactivity  contained  in  the  1993  Tax  Compromise.    See 
generally  Note,  Has  Due  Process  Struck  Out?  The  Judicial  Rubberstamping  of  Retroaaive  Economic 
Laws,  42  DiJKE  L.J.  1069  (March  1993). 

A  Ray  of  Constitutional  Hope:  Carlton  v.  United  States 

Last  year  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit  in  California  applied  the  due 
process  test  and  held  that  a  retroactively  applied  federal  estate  tax  amendment  was  *so  harsh  and 
oppressive  as  to  transgress  the  constitutional  limitation."    Carlton  v.  United  Stales,  972  F.2d  1051, 
1062  (9th  Cir.  1992).  petition  for  cert,  filed,  61  U.S.L.W.  3854  (U.S.  June  8,  1993)  (No.  92-1941). 
In  Carlton,  the  executor  of  an  estate  purchased  and  then  agreed  to  sell  certain  shares  of  stock  to  an 
Employee  Stock  Ownership  Plan  ("ESOP")  at  a  discounted  price  in  specific  reliance  on 
documentation  that  the  ESOP  was  a  'qualified  ESOP  as  required  under  [26  U.S.C]  section  2057." 
972  F.2d  at  1054.    At  the  time  of  this  transaction,  December  1986,  the  newly  enacted  section  2057 
"allowed  an  estate  to  deduct  half  of  the  proceeds  of  a  sale  of  securities  to  an  [ESOP]  from  a 
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decedent's  gross  estate."    972  F.2d  at  1053. 


One  month  after  the  stock  transaction  in  Carlton,  the  Internal  Revenue  Service  ("IRS")  issued 
Notice  87-13,  1987-1  C.B.  432,  which  announced  for  the  first  time  that  "'[pjending  the  enactment  of 
clarifying  legislation,'  the  IRS  would  not  recognize  a  deduction  pursuant  to  section  2057  unless  the 
decedent  had  'directly  owned'  the  securities  before  death."    972  F.2d  at  1054.    The  IRS  conceded 
that  the  "decedent  ownership  requirement  announced  in  Notice  87-13  was  not  contained  in  section 
2057  as  originally  enacted  in  1986."    972  F.2d  at  1054.    The  IRS  further  conceded  that  the  new  rule 
was  neither  considered  nor  included  in  any  subsequent  legislation  until  the  100th  Congress,  months 
after  Notice  87-13,  introduced  and  wrote  the  decedent  ownership  requirement  into  law  as  a 
"Congressional  Qarification  of  Esutc  Tax  Deduction  for  Sales  of  Employer  Securities."    That 
"clarification"  applied  the  rule  retroactively  as  if  it  had  been  part  of  Section  2057  -  as  enacted  by  the 
99th  Congress  in  1986.    972  F.2d  at  1054-55. 

By  virtue  of  this  retroactivity,  the  estate  in  Carlton  suffered  an  additional  estate  tax  liability  of 
"$2,501,161  plus  interest"  over  what  it  expected  when  it  engaged  in  the  aforementioned  ESOP 
transaction,  not  to  mention  attorney  costs.    972  F.2d  at  1055.    In  explaining  the  reasoning  behind  its 
due  process  holding,  the  Ninth  Circuit  emphasized  that  "[fjederal  couru  have  long  been  hostile  to 
legislation  that  interferes  with  settled  expectations."    972  F.2d  at  1057  (citation  omitted). 

Along  a  similar  line  of  reasoning  as  that  in  Carlton,  Justice  Antonin  Scalia  recently  opined  that 
retroactivity,  while  appropriate  for  judicial  decisions,  is  constitutionally  problematic  for  legislation 
generally:    "[fjl  is  said  that  that  which  distinguishes  a  judicial  from  a  legislative  act  is,  that  the  one  is 
a  determination  of  what  the  existing  law  is  in  relation  to  some  existing  thing  already  done  or 
happened,  while  the  other  is  a  predetermination  of  what  the  law  shall  be  for  the  regulation  of  all 
fijture  cases."    Harper  v.  Virginia  Dep't  of  Taxation,  61  U.S.L.W.  4664,  4669  (June  18,  1993) 
(Scalia,  J.,  concurring)  (quoting  T.  Coolxy,  Cosstttutional  LiMrTATioNS  91  (1868)). 

Perhaps  Carlton  will  now  provide  an  opportunity  for  the  Supreme  Court  to  clarify  the 
constitutional  constraints  against  retroactive  civil  legislation  that  reaches  back  to  unsettle  rules 
announced  by  a  prior  Congress,  such  as  the  Federal  Estate  Tax  rule  in  Carlton  -  or  the  retroactive 
tax  increases  in  the  1993  Tax  Compromise.    But  is  the  "so  harsh  and  oppressive"  sundard  applied  by 
the  Ninth  Circuit  in  Carlton  the  stuff  of  constitutional  law? 

Quo  Vadis  Taxation? 

Rather  than  invoking  the  amorphous  "so  harsh  and  oppressive'  due  process  standard, 
dispossessed  Members  of  Congress  and/or  affected  taxpayers  might  better  seek  judicial  review  of  the 
1993  Tax  Compromise  as  being  an  unconstitutional  ex  post  faao  law,  or  as  being  "contrary  to  the 
first  principles  of  the  social  compact,"  "against  natural  right."  "unjust,"  "highly  injurious," 
"oppressive,"  "pernicious,"  "repugnant  to  conunon  justice,"  "wrong,"  or  all  of  the  foregoing.    If  the 
judiciary  is  unwilling  to  constrain  the  White  House  and  Congress  on  these  grounds,  then  perhaps  'the 
people"  need  to  consider  a  constitutional  amendment  that  will  unequivocally  constrain  the  power  of 
the  federal  government  to  tax  (and  therefore  to  destroy)  retroactively.  jSj 
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Senator  SiMON.  Thank  you  very  much,  Mr.  Schmitz. 
Mr.  Pilon? 

STATEMENT  OF  ROGER  PILON 

Mr.  Pilon.  Thank  you  very  much,  Senator  Simon.  Thank  you, 
Senator  Coverdell,  for  the  invitation  to  appear  and  for  accepting 
that,  Senator  Simon. 

As  your  staff  knows.  Senator  Coverdell,  I  came  her  last  night 
from  my  son's  Cub  Scout  camp  up  in  the  mountains  near  Pitts- 
burgh, and  I  had  to  explain  to  nim  why  I  was  coming  to  testify  on 
this  issue.  He  is  9  years  old.  He  had  no  difficulty  understanding 
the  unfairness  of  retroactive  taxation.  Indeed,  the  idea  of  changing 
the  rules  after  the  game  was  something  he  was  very  familiar  with 
when  he  was  5  years  old. 

It  is  an  issue  that  I  want  to  make  clear  to  associate  myself  with 
Senator  Shelby  when  he  spoke  in  these  chambers  last  year,  when 
he  said:  Why  do  we  need  hearings  to  consider  the  retroactivity  of 
taxes,  Mr.  President,  when  basically  the  American  people  believe 
it  is  wrong?  And  I  think  that  is  entirely  correct.  As  you  put  it  in 
one  of  your  press  releases,  Senator  Coverdell,  retroactive  tax  laws 
raise  fundamental  questions  about  fairness  of  our  Gk)vemment. 
They  are  wrong,  and  they  are  bad  policy.  I  want  to  address  the 
first  of  those  things,  not  the  bad  policy  aspect. 

Unlike  my  colleagues  on  this  panel,  I  am  not  a  tax  lawyer.  I  am 
not  a  tax  expert.  I  do  not  even  do  my  own  taxes.  I  am  director  of 
the  Center  for  Constitutional  Studies  at  the  Cato  Institute,  and  my 
field  is  the  philosophy  of  law,  which  means  that,  if  at  all  possible, 
I  try  not  to  look  too  closely  at  the  tree  so  that  I  can  keep  my  eye 
on  the  forest. 

Unfortunately,  tax  law  today  is  almost  all  trees.  It  is  a  product 
of  an  all  but  unbridled  political  will.  It  is  enacted  nominally  to 
raise  revenue,  but  interlarded  throughout  with  public  policy,  the 
use  of  tax  policy  to  pursue  various  social  goals,  ^d  it  has  become 
a  potpourri  today  of  all  manner  of  public  policy  issues. 

When  I  say  that  it  is  all  but  unbridled  political  will,  what  I  mean 
is  that  perhaps  in  no  other  area  of  the  law  has  the  court  been  so 
deferential  to  the  political  branches  as  in  the  power  to  tax.  In  1938, 
when  the  Supreme  Court  turned  the  Constitution  on  its  head  with 
the  Carolene  Products  decision  in  which  it  said  that  there  were  two 
kinds  of  rights  fundamental  and  nonfundamental,  two  levels  of  ju- 
dicial review,  strict  scrutiny,  minimal  scrutiny,  it  laid  the  way  for 
the  kind  of  tax  policy  that  we  have  today  and  public  policy  gen- 
erally. But  well  before  that,  it  had  done  so  in  the  area  of  tax  policy. 
Yet  it  was  Justice  Stone,  the  same  Justice  who  wrote  Carolene 
Products,  who  that  very  same  year  set  forth  what,  for  lack  of  a  bet- 
ter argument,  has  come  to  be  the  modern  rationale  for  taxation, 
which  the  Court  invoked  less  than  2  months  ago  in  Carlton  to  jus- 
tify retroactive  taxation.  "Taxation,"  Justice  Stone  wrote,  "is  nei- 
ther a  penalty  imposed  on  the  taxpayer  nor  a  liability  which  he  as- 
sumes by  contract.  It  is  but  a  way  of  apportioning  the  cost  of  gov- 
ernment among  those  who  in  some  measure  are  privileged  to  enjoy 
its  benefits  and  must  bear  its  burdens." 

Now,  no  one  denies  that  taxation  is  a  method,  a  way  of  appor- 
tioning the  cost  of  government,  but  that  description  hardly  is  a  jus- 
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tification  of  the  kind  that  he  said  taxation  was  not — namely,  a  pen- 
alty or  a  liability.  What  Justice  Stone  did  hear  in  turning  to  the 
burdens  and  benefits  argument  is  go  to  an  old  argument  that  is  as 
old  as  Plato,  in  the  words  of  Socrates,  at  Socrates'  trial,  why  he 
should  be  bound  by  the  laws  of  Athens,  and  it  stood  the  test  of 
scrutiny  no  .better  there  than  they  do  in  Justice  Stone's  opinion  in 
Welch  V.  Henjy  in  1938  or  in  the  Court's  invocation  of  it  in  Carlton. 

Basically,  the  argument  argues  too  much.  It  puts  into  the  hands 
of  others  the  determination  and  distribution  of  the  burdens  and 
benefits  with  too  little  attention  both  to  substantive  and,  in  par- 
ticular, to  procedural  safeguards  that  are  essential  to  a  free  society. 
Therefore,  it  undermines  our  basic  conception  of  individual  auton- 
omy. 

Now,  when  we  constituted  ourselves  as  a  Nation,  we  addressed 
those  shortcomings,  and  we  instituted  an  arrangement,  political  ar- 
rangements whereby  we  would  limit  Government  as  much  as  pos- 
sible, nowhere  more  so  than  in  the  provision  for  judicial  review  of 
the  acts  of  the  political  branches. 

Now,  with  the  passage  of  the  16th  amendment,  of  course,  many 
of  those  substantive  restraints  were  limited.  Still,  the  procedural 
safeguards  as  captured,  for  example,  in  the  due  process  clause  and 
the  equal  protection  clauses  were  preserved,  provided  the  courts 
would  recognize  them  and  enforce  them.  But,  of  course,  that  is  pre- 
cisely what  has  not  happened  over  the  course  of  this  century.  The 
courts  have  not  enforced  those  safeguards,  especially,  as  I  have 
said,  in  the  taxing  area,  because  they  will  not 

Senator  Simon.  I  hate  to  do  this.  This  is  unfair  because  you  are 
getting  cut  off  more  than  anybody  else.  But  we  are  going  to  have 
to — we  just  have  a  couple  of  minutes  left. 

Specifically,  I  would  like  to  ask  you  to  respond  in  writing,  if  I 
coum  ask  all  four  of  you,  to  a  question.  In  the  Carlton  case,  the  Su- 
preme Court  appeared  to  have  some  significance  in  the  fact  that 
they  said — and  I  quote  them — ^"Congress  acted  promptly  to  close  an 
unintended  loophole  and  that  Congress  only  imposed  a  limited  pe- 
riod of  retroactivity."  Is  there  significance  to  what  the  courts  said 
there?  I  would  be  interested  in  that. 

Senator  Simon.  Senator  Coverdell? 

Senator  CovERDELL.  I  apologize  for  the  frenetic  schedule  of  the 
Senate.  These  gentlemen  have  all  spent  considerable  time.  Every- 
thing is  recorded  in  the  record. 

Again,  you  know,  this  law  is  not  designed  to  protect  the  flexibil- 
ity of  the  Congress  but  the  American  people,  and  so  I  may  have 
specific  questions  to  you  all.  I  do  appreciate  your  being  here. 

Senator  Simon.  And  we  apologize.  Ordinarily,  we  could  just  re- 
cess for  10  minutes  and  come  back.  We  have  a  series  of  four 
stacked  votes  here,  and  that  would  mean  we  would  recess  for  1 
hour  and  it  would  not  be  fair  to  you. 

Thank  you  very  much. 

Senator  Coverdell.  Thank  you  all  very,  very  much. 

Senator  Simon.  The  hearing  is  adjourned. 

[Whereupon,  at  2:50  p.m.,  the  subcommittee  was  adjourned.] 
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103d  congress 
1st  Session 


S.  J.  RES.  1 20 


Proposing  an  amendment  to  the  Constitution  prohibiting  the  imposition  of 
retroactive  taxes  on  the  American  people. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

August  4  (legislative  day,  June  30),  1993 
Mr.  COVERDELL  (for  himself,  Mrs.  HUTCHISON,  Mr.  BENNETT,  Mr. 
Faircloth,  Mr.  Gregg,  Mr.  KENtPTHORN-E,  Mr.  Craig,  Mr.  WALLor, 
Mr.  Thurmont),  Mr.  Helms,  Mr.  Lott,  Mr.  McCain,  and  Mr.  Smith) 
introduced  the  following  joint  resolution;  which  was  read  twice  and  re- 
ferred to  the  Committee  on  the  Judieiarj' 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  prohibiting  the 
imposition  of  retroactive  taxes  on  tiie  American  people. 

1  Resolved  by  the  Senate  and  Iloxise  of  Representatives 

2  of  the    United  States  of  America   in    Congress  assemhkd 

3  (two-thirds  of  each  House  concurrituj  therein),  Tliat  the  tbl- 

4  losing  article  is  proposed  a.s  an  amendment  to  tlie  Con- 

5  stitution  of  the  United  States,  which  shall  be  valid  to  all 

6  intents  and  purposes  as  part  of  the  Constitution  if  ratified 

7  by  the  legislatures  of  three-fourths  of  the  several  States 

8  within  seven  years  after  its  .submission  to  the  States  for 

9  ratification: 

(17) 
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2 

1  "Article  — 

2  "Section  1.  No  Federal  tax  shall  be  imposed  for  the 

3  period  before  the  date  of  enactment  of  the  tax. 

4  "Section  2.  This  article  shall  take  effect  the  date 

5  of  its  ratification.". 
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